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“The purpose of this Act is to extend the 
present laws of Canada to provide a right 
of access to information in records under 
the control of a government institution in 
accordance with the principles that 
government information should be available 
to the public, that necessary exceptions to 
the right of access should be limited and 
specific and that decisions on the disclosure 
of government information should be 
reviewed independently of government.” 


Section 2(1) 
Access to Information Act 


The Honourable Guy Charbonneau 
The Speaker 

The Senate 

Ottawa 


June 1987 


Dear Mr. Charbonneau: 
| have the honour to submit to Parliament my annual report. 


This report covers the period from April 1, 1986, until March 31, 1987. 


Yours sincerely, 


sys hme 


Inger Hansen, Q.C. 


The Honourable Jonn A. Fraser, P.C., Q.C., M.P. 
The Speaker 

The House of Commons 

Ottawa, Ontario 


Dear Mr. Fraser: 


| have the honour to submit to Parliament my annual report. 


This report covers the period from April 1, 1986, until March 31, 1987. 


Yours sincerely, 


sigs Mma 


Inger Hansen, Q.C. 


June 1987 
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The Fourth Annual Report 


This fourth annual report of the 
Information Commissioner under the 
Access to Information Act covers the 
period from April 1, 1986, to March 31, 
1987. 


Mandate 


The Office of the Information Commis- 
sioner has a mandate to ensure that the 
federal institutions subject to the Access 
to Information Act comply with the Act. 
This is done primarily by investigating 
and mediating complaints received 
under such categories as: refusal of 
access, fees, delays, official language, 
the register, the bulletins or other 
matters relating to access. The Com- 
missioner also uses the authority to 
initiate complaints. If a mediated reso- 
lution is not possible, reports and 
appropriate recommendations are 

made to ministers or other heads of 
government institutions. In this report, 
the term “minister” is used for both. The 
Commissioner, on behalf of complainants 
and as an intervenant, also undertakes 
litigation before the Federal Court on 
issues relative to complaints under the 
Act. 


The Commissioner must provide all 
complainants with a report. These re- 
ports are based on complaint investiga- 
tions and representations from those 
affected. The investigations are con- 
ducted by investigators employed by 
the Office of the Commissioner and the 
investigatory powers of the Commis- 
sioner are delegated to them as permit- 
ted under the Act. 


The Appointments 


The Information Commissioner is ap- 
pointed for a seven-year term by the 
Governor in Council after approval by 
resolution of both the Senate and the 
House of Commons. The two Assistant 
Commissioners are appointed by the 
Governor in Council for up to five years. 
References to the Commissioner in this 
report include the Assistant Commis- 
sioners, unless otherwise stated. 


The Commissioners all hold office 
“during good behaviour”, but the Infor- 
mation Commissioner may be removed 
only by the Governor in Council on 
address of the Senate and the House of 
Commons. 


Authority 


The Commissioner has the same power 
to obtain evidence as does a Superior 
Court of Justice. This enables the Office 
to review and obtain copies of all rele- 
vant records except records excluded 
as confidences of the Queen’s Privy 
Council. When there is doubt that with- 
held records constitute such confi- 
dences, a certificate is obtained from 
the minister concerned or the Clerk of 
the Privy Council. 


The Commissioner may summon wit- 
nesses and conduct investigations on 
government premises. However, the 

Act provides that the Office may not 
disclose exempted information, or con- 
firm the existence of a record, where the 
head of an institution has not done so 
unless such action is necessary to con- 
duct the investigation and report as re- 
quired under the Act. 


The Commissioner does not make 
binding decisions. Modelled on a par- 
liamentary ombudsman, the Commis- 
sioner can neither order action nor 
impose sanctions. As described later in 
this report, the Commissioner seeks to 
resolve complaints through mediation. 


Case Summaries 


This annual report, as the reports be- 
fore it, describes complaints the Office 
has dealt with during the reporting year. 
This year, investigation was completed 
on 309 complaints and 111 case sum- 
maries were selected for inclusion in 
the report to illustrate new problems 
and new developments. However, case 
summaries of all completed complaints 
are prepared and interested persons 
can review them on application to the 
Office. 


Statistics 


The statistical tables in this report are in 
the same form as those in previous 
years. Appendix II of the 1985-86 report 
was an index of completed complaints 
by department, categories of complaints, 
and exemptive sections. Such an index is 
not included here but will be made avail- 
able later in 1987, on request. 


Parliamentary Review 


In addition to the ongoing responsibility 
of complaint-handling, we continued to 
be involved in the Standing Committee on 
Justice and Solicitor General review and 
hearings of the Access to Information Act 
and the Privacy Act. 


The Information Commissioner and 
staff gave evidence before the Commit- 
tee on May 14, 1986. The 1985-86 report 
contains our written brief to the Com- 
mittee. The Committee’s report, “Open 
and Shut’, was tabled in Parliament just 
before the end of this reporting year. 
We were greatly encouraged by the sup- 
port that the Committee has given to the 
principles of access to information and to 
our efforts. 


The Committee’s work will ensure that 
the principles of the Access to Informa- 
tion Act will be better understood and 
implemented by government institu- 
tions in future. 


The Office handles complaints and 
therefore deals primarily with dissatis- 
fied users of the Act. Thus the Commis- 
sioner and her staff become acutely 
aware of practical, legal and philosoph- 
ical issues under the Act. The numbers 
and complexities of those issues con- 
tinue to increase. Furthermore, as the 
case summaries bear out, the com- 
plaints are becoming more difficult to 
resolve compared with those of the first 
two or three years of operation of the 
Office. In addition, those who use the 
Act, and those who complain, are be- 
coming more and more experienced 
and knowledgeable. 


Our experience and special mandate 
colour the comments of this report and 
what follows here is the reaction of this 
Office to most of the Committee’s rec- 
ommendations, interspersed with 
comments based on the Commissioner's 
unique role in the scheme of things. The 
headings have been borrowed from the 
Committee’s report. The recommenda- 
tions in relation to access to information 
appear as Appendix II. 


THRESHOLD CONCERNS 
Creating a Public Education Mandate 
Recommendations: 


2.1 “The Committee recommends that, 
for purposes of clarification, the 
Access to Information Act and the 
Privacy Act mandate that the 
Treasury Board, the Information 
Commissioner, and the Privacy 
Commissioner foster public under- 
standing of the Access to Informa- 
tion Act and the Privacy Act and of 
the principles described in section 
2 of each Act. Such education 
should be directed towards both 
the general public and the person- 
nel of government institutions. 
The appropriate provision in the 
statutes should follow the model 
of section 22 of the Canadian 
Human Rights Act. 


2.2. “The Committee further recom- 
mends that the Treasury Board 
undertake a public education 
Campaign in conjunction with the 
proclamation of any amendments 
to the Access to Information Act 
and the Privacy Act and also con- 
sider printing notices about indi- 
vidual rights under both the Access 
to Information Act and the Privacy 
Act to be included in standard 
government mailings.” 


eee 


Implementation of these recommenda- 
tions will vastly improve the level of 
understanding and knowledge the 
Canadian public has of the Access to In- 
formation Act. In addition, a mandate 
for the Information Commissioner to 
take part in this educational program 
will eliminate any doubt as to the Com- 
missioner’s role and enable the Office 
to seek the necessary resources to con- 
duct such a program. 


During the reporting year, Treasury 
Board recognized the need for public 
education by providing $72,000 to carry 
out a public educational program. The 
Office pursued this in cooperation with 
public libraries across the country. 


Why did we choose this route? 


Librarians are in the information dis- 
semination business and documents 
describing the access to information 
process (the access register, access 
bulletins and application forms) are 
available at public libraries. Thus li- 
brarians were an ideal target group. 


Coincidentally, in response to the In- 
formation Commissioner's call for help, 
the Canadian Library Association 
(CLA), at its annual meeting in June 
1986, passed this resolution: 


“...to contact the Information Com- 
missioner to determine ways in which 
libraries could cooperate in publiciz- 
ing the Access to Information Act for 
the benefit of Canadians”. 


The Convenor of the Access to Informa- 
tion Coordinating Group of the CLA 
met with the Information Commissioner 
and worked out a cooperative arrange- 
ment. The CLA invited its member li- 
braries across Canada to hold work- 
shops conducted by the Information 
Commissioner’s Office. 


By the end of March 1987, Assistant In- 
formation Commissioner Bruce Mann 
and Director, Information Complaints 
Célyne Riopel were more than half way 
through a series of 40 workshops, reach- 
ing all the provinces and territories of 
Canada. 


The individual libraries arrange all the de- 
tails and decide whether to hold the work- 
shops for their professional staffs only or 
to invite the public and other interested 
groups. 


Attendance has ranged from a dozen par- 
ticipants at Yellowknife to more than 125 
research librarians from the Metropolitan 
Toronto Library. 


The workshops focus directly on what li- 
brary staff need to know to advise library 
patrons about the Act: What kinds of rec- 
ords can be obtained? Will | have to wait a 
long time? Will the government officials 
make it difficult for me? Where can | get 
help? 


Feedback has been entirely positive and 
has generated changes in the workshop 
formats and ideas for creating greater 
public awareness of rights under the Act. 
The most frequent comment from work- 
shop participants was that the Access to 
Information Act is much easier to use 
than they had imagined. 


The most frequent suggestions for in- 
creasing public awareness about the 
Act were: 


1. More eye-catching display material 
(e.g. posters) for use in libraries. 


2. A short video clip about the Act 
which could be carried on local 
cable television channels. 


3. Titles, addresses and telephone 
numbers (in particular toll-free or 
collect-call numbers) of federal gov- 
ernment Access to Information Co- 
ordinators or other information of- 
ficers who could be contacted about 
departmental record-holdings. 


4. Written announcements or articles 
about the Access to Information Act 
which libraries could have reprinted 
in their own bulletins or community 
newspapers. 


5. Continuation of the librarians’ 
workshops. 


Other initiatives have also helped to dis- 
perse knowledge about the Act. An 
Assistant Information Commissioner 
and the Director, Information Complaints, 
spoke to students at the University of 
Prince Edward Island, Queen’s University 
in Kingston and the University of Victoria, 
and participants of the Western Canada 
Career Assignment Program (CAP) in 
Red Deer, Alberta. 


The same Assistant Information Commis- 
sioner addressed the National Confer- 
ence on Management in the Private Sec- 
tor at Victoria and the Crown Corpora- 
tions Conference on Employment Equity 
at Montreal. 


The Director, Information Complaints 
addressed the Toronto Area Archivist 
Group, participated in a Colloque - Le 
Journalisme et le droit at le Centre d’in- 


formation juridique du Nouveau Bruns- 
wick and lectured at the course for senior 
managers at the Federal Government 
Training Centre at Touraine, Quebec. 


Throughout the year, the Information 
Commissioner lectured senior managers’ 
courses at the Federal Government Train- 
ing Centre in Touraine as well as at the 
Career Assignment Program courses. In 
addition, the Information Commissioner 
gave 17 speeches to various audiences on 
the subject of access to information. 


Coverage Of Federal Government 
Institutions, Administrative Tribu- 
nals and Parliament 


This Office generally agrees with the 
recommendations for extension of 
access rights to records held by institu- 
tions mentioned in recommendations 
numbered, 2.3, 2.4, 2.6, 2.7 and 2.8. 


The Status of Applicants 


The Office welcomes the recommenda- 
tion that “any natural or legal person be 
eligible to apply for access to records 
under the Access to Information Act”. 


The Commissioner agrees that any 
limitation on the status of applicants is 
largely illusory and an amendment to 
allow applications by everyone, whether 
an individual or a legal entity, would be 
sensible and cause no significant change 
in the number of applicants and their 
actual status. Experience has shown that 
users and complainants frequently act as 
agents for each other and for persons 
unknown. 


RY 


Access Tools 


The Commissioner considers realistic 
the comment that “the description of 
records in the register reveals little in- 
formation” and agrees with the opinion 
of many users that a good relationship 
with an understanding and knowl- 
edgeable access coordinator is much 
more useful. 


The recommendations to combine the 
Access Register with other government 
publications, and to make segments of 
the register available on a customized 
basis, make a lot of sense. The recom- 
mendation that the Access Register be 
available on an on-line basis and/or 
through its sale in digital form for use on 
computers recognizes that most users 
of the Access to Information Act are well 
acquainted with electronically-proces- 
sed information systems and tools. 


Shortcomings of the register and bulle- 
tins can be overcome by cooperation 
between users and coordinators. For 
example, access requests may be too 
specific, causing departments to be 
very restrictive when providing records. 
Conversely, the wording may be very 
broad, making it difficult for institutions 
to determine what the requestor really 
needs. Broadly-worded requests, or 
“fishing trips” as they are called in some 
departments, may cause time-consuming 
and costly records’ searches that the 
applicant does not want and in the end 
will not want to pay for. 


The Commissioner's investigators have 
many times found that departments have 
conscientiously laboured over access re- 
quests to interpret what the requestor 
really wanted. How much simpler and 
more productive it would have been if offi- 
cials had telephoned applicants and dis- 
Cussed the request. 


Similarly, those seeking access often fail 
to contact institutions before submitting 
access requests. While an individual’s 
reasons for seeking information are not 
relevant under the Act, experience shows 
that explanations may help identify just 
what is wanted. With more information, 
access Staff might easily retrieve the exact 
material sought or suggest where the 
record might be found. 


In many cases of successful mediation, 
the investigator simply brought the two 
parties together by telephone to clarify 
what was wanted and what was available. 


Many departments list in the register the 
telephone numbers of their access co- 
ordinators under the heading “Access 
Procedures”. This is a good idea which 
could be improved if departments that 
handle a large volume of access requests 
established a toll-free number for their 
access Office to facilitate the exchange of 
information. Similarly access requestors 
should include their phone numbers on 
their requests. 


While access requestors should express 
the type of record they are looking for, 
as narrowly as they can, they should also 
avoid choosing words that the receiving 
department could misinterpret. For ex- 
ample, a request for information men- 
tioned the “effectiveness” of a program 
and caused a department to look only for 
audits and evaluations rather than the 
much broader range of information actu- 
ally desired. In another instance, a request 
for records that would indicate any “criti- 
cisms” of a government publication 
caused the department to release only 
negative reactions omitting the general or 
favourable comments. By contrast, a re- 
quest to a department for all documents, 
letters, records, plans, submissions and 
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so on relative to a given subject leaves de- | 
partmental personnel not knowing where 


to even start or stop a search. 
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The Responsibilities of Access 
Coordinators 


The Committee recognized that no 
single person plays a more crucial role 
in the access to information than does 
the departmental Access to Information 
Coordinator. The coordinators operate 
under considerable pressure from 
applicants and the Information Com- 
missioner’s Office, as well as from their 
co-workers and senior officials. Many 
of them face increasingly heavy work- 
loads and expert and persistent appli- 
cants. Often coordinators lack the re- 
sources to do their work and they have 
neither moral nor legal support in their 
efforts to have their departments comply 
with the Access to Information Act. 


When government legislates a right to 
access, some disclosures are bound to 
make uncomfortable the writer of a rec- 
ord, the collector of information or the 
subject of a file. But, that discomfort 
alone does not give rise to a right to 
withhold. 


Making coordinators scapegoats leaves 
them torn between what they perceive 
to be their public, professional duty and 
what might be better for their depart- 
ment, their colleagues and their 
Careers. 


In order for freedom of information 
principles to prevail, it is crucial that co- 
ordinators not be barred from any of 
the steps necessary to process a request 
to final release or exemption, and senior 
managers must be able to rely on their co- 
Ordinators as Access to Information Act 
experts. It is equally important that 
senior management not impose on co- 
ordinators subjective reasons for with- 
holding records such as resulting 


“embarrassment” or the need for “dam- 
age assessment”. Holding coordinators 
responsible for the disclosure of 
“embarrassing” information is akin to 
“shooting the messenger’. Coordina- 
tors should not have to feel threatened 
by their employers. 


Furthermore, coordinators are put in 
the difficult position of having to deal 
with members of the media as clients of 
a service. Some of them feel completely 
defenseless and in doubt as to whether 
they are being interviewed or delivering 
an access service. 


There is more. Differences of opinion 
appear to be growing between coordina- 
tors and departmental legal advisors. 
Initially, coordinators were instructed that 
release should take place if there was no 
sensible reason for withholding some- 
thing that may be exempted under a dis- 
cretionary exemption. However, some 
lawyers have a tendency to advise 
against release whenever it cannot be 
compelled. This is a normal reaction 
from lawyers but their advice fails to 
take account of the purpose and spirit 
of the Act. 


The Committee’s recommendations and 
comments on the access coordinators are 
timely and appropriate and the Commis- 
sioner not only fully supports the recom- 
mendations of the Committee dealing 
with the coordinators, but urges that they 
be given a high priority. 


EXEMPTIONS AND CABINET 
CONFIDENCES: SAYING NO 


The Office shares the Committee’s con- 
cerns that records which could be dis- 
closed without any injury may be, and 
we believe are, withheld because they 
belong to a category of documents that 
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may be withheld. Thus, the Commis- 

sioner welcomes the proposal that all 

exemptions should be discretionary in 
nature and that they should generally 
contain an “injury test”. 


We are concerned about drafting of 
provisions containing both an injury 
and a class test. Some departments will 
support the injury test but then submit 
that the classes of documents which 
are set out in the statute are merely ex- 
amples of those that may cause the 
injury. This will be discussed later in 
the report under International Affairs 
and Defence. 


SPECIFIC EXEMPTIONS 


information Obtained in Confidence 
From Other Governments 


We also agree that section 13 of the 
Access to Information Act could be re- 
drafted to be discretionary in nature 
and contain an injury test and that the 
burden of proof should be on other 
governments to establish the authority 
to exempt. Three months appears to be 
a reasonable period for the response, 
but in some cases this deadline may be 
difficult to meet. Perhaps a mechanism 
for an extension is necessary. 


The suggestion is reasonable that insti- 
tutions or governments of component 
elements of foreign states should also 
benefit from the exemption in section 13. 
The Commissioner welcomes the possi- 
bility that institutions of native self-gov- 
ernment be accorded the same protection 
as other governments for purposes of the 
exemption. 


Federal-Provincial Affairs 


The Office has not had much experience 
with section 14 of the Access to Informa- 
tion Act but has no objection to the term 
“affairs” being deleted and replaced by 
the term “negotiations”. We recognize 
that this change will narrow the scope 
of this exemption. 


international Affairs And National 
Defence 


The Committee refers to a drafting diffi- 
culty that has emerged concerning the 
exemption covering international af- 
fairs and national defence. The Com- 
mittee correctly points to the differ- 
ences of interpretation between the 
Department of Justice and the Informa- 
tion Commissioner. 


Section 15 deals with records that con- 
tain “information the disclosure of 
which could reasonably be expected to 
be injurious to the conduct of interna- 
tional affairs, the defence of Canada or 
any State allied or associated with 
Canada or the detection, prevention or 
suppression of subversive or hostile 
activities”. This is followed by para- 
graphs (a) to (i), which set out informa- 
tion that is included “without restricting 
the generality of the foregoing”. 


Some departments argue that once it is 
established that injury from release 
could reasonably be expected to occur 
there is no onus on the department to 
show that the records fall within one of 
the paragraphs. Such an interpretation 
lets a department use the section to 
cover more records than would be the 
case if the department had to establish 
that the records were of the kind listed 
in the paragraphs (or were similar in 
kind) and then address the possible 
injury test. 


The Committee suggested that the 
injury must be analogous to the illustra- 
tions within the nine classes listed in the 
exemption. We believe that there should 
be clear requirements that there be both a 
reasonable expectation of injury and that 
the record be within one of the classes set 
out in paragraphs (a) to (i), or of an analo- 
gous Class. Failure to meet either of these 
requirements would make the exemption 
illegal. 


These comments apply to all exemptive 
sections that are, or will be, structured to 
include both a class test and an injury test. 


Personal Information 


We agree with the Committee’s recom- 
mendation that the substance of rele- 
vant portions of sections 3 and 8 of the 
Privacy Act should be incorporated in 
the body of the Access to Information 
Act. We have experienced a number of 
difficulties with both the definition of 
“personal information” and the circum- 
stances where personal information 
may be disclosed under the Access to 
Information Act. Some of these are be- 
fore the Federal Court and may be clari- 
fied judicially but we agree with the 
Committee’s recommendation that 
statutory amendments should be con- 
sidered. 


Confidential Business Information 
And Related Procedures 


We agree with the proposal to narrowly 
define trade secrets for purposes of the 
Act. Since the Office has had little ex- 
perience with this exemption it has no 
other comment on the proposed defini- 
tion. 


Product or Environmental Testing 
(Section 20(2) and Section 18 of the 
Access to Information Act) 


The Office has no experience upon 
which it can assess the impact of the 
recommendation that would require 
the Canadian government to disclose 
the results of product or environmental 
testing. However, we see no particular 
problems should the recommendation 
be implemented. 


Public Interest Override 


The Commissioner agrees with the 
Committee that the public interest over- 
ride does not apply to trade secrets. The 
complaint the Office investigated con- 
cerning tobacco additives, in which the 
tobacco manufacturers submitted that 
the records requested constituted trade 
secrets, helps illustrate the trade secret 
issue. (Files 006 and 241 - 1985-86 
Annual Report). This complaint was 
settled when a limited disclosure was 
made through a mediated resolution. 
The tobacco manufacturers suggested 
that information about additives consti- 
tuted trade secrets; the department had 
not exempted the records on that basis 
but had nevertheless exempted them as 
confidential business information. The 
Commissioner believed that there 
should be some disclosure in the public 
interest, as was possible under the sec- 
tion in question. However, she also 
accepted that disclosure in the form of 
the existing records would prejudice 
the competitive position of the manu- 
facturers. Based on the Commissioner’s 
view, the manufacturers agreed to re- 
lease a composite list and not seek a 
court review on the trade secret issue. 


Third-Party Intervention Under 
Section 28 of the Access to Informa- 
tion Act 


The Office found it necessary once to 
use local newspaper advertising to reach 
third parties, and the Commissioner wel- 
comes the possibility that the Act will pro- 
vide for substitutional service of notifica- 
tion to third parties. In fairness, the fact 
that substitutional service may be em- 
ployed should be widely publicized to 
alert the public to the possibility that their 
confidential business information might 
be released under the Act without direct 
notification. It should be noted, however, 
that notification by advertising in trade 
journals or periodicals would cause 
lengthy delays because most such publi- 
cations are printed long in advance of 
publication. 


The Commissioner also welcomes the 
recommendation for clarification regard- 
ing the onus of proof where third party in- 
formation is concerned. 


Finally, a comment on the Committee’s 
point that the “third party” should include 
native band councils. The Commissioner 
has operated on the basis that native band 
councils, established pursuant to the 
Indian Act, have third party status. In 
instances where business information 

of native bands is involved, the Informa- 
tion Commissioner issues a third party 
notice prior to making any recom- 
mendation for disclosure. 


Government Operations 


The Commissioner agrees that an injury 
test should be included in section 21 and 
that the section should be limited so that 
only policy advice and minutes at the poli- 
tical level of decision-making be covered. 
The suggested ten-year limit on this ex- 
emption is reasonable as other exemp- 
tions are available if records are sensitive 
for specific reasons. 


This Office has dealt with 25 section 21 
complaints and confirms, as has the Com- 
mittee, that this section has “the greatest 
potential for routine misuse”. 


Where appropriate, the Commissioner 
continues to attempt to persuade insti- 
tutions to release records withheld 
under section 21. Sometimes we are 
successful; sometimes departments de- 
cline to reconsider. 


When the Canadian Radio-Television and 
Telecommunications Commission 
(CRTC) rejected our recommendation for 
release, the Commissioner sought a judi- 
cial interpretation of section 21 and Mr. 
Justice Jerome ruled in favour of the 
CRTC. Subsequent to this decision, 
(The Information Commissioner v. the 
Chairman of the CRTC), the Office has 
not brought any applications for review 
where the issues were similar to those 

in the CRTC case. 


This Office totally agrees with the rec- 
ommendation to limit the scope of this 
particular section. This position is taken 
because in many instances it appears 
that exemption has been used where 
disclosure would have caused no dam- 
age to government interests or where 
the severability principle, and the use of 
other more clearly-defined exemptions, 
could have been applied to portions of 
the record. 


Solicitor-Client Privilege 


The Office of the Information Commis- 
sioner has had difficulty persuading de- 
partments to employ the severability 
principle to documents exempted under 
section 23. 


We will continue to press for the release 
of any advice given by a solicitor where 
that advice is not clearly within the ex- 
emption regarding solicitor-client privi- 
lege. We will also continue to recom- 
mend the release of those portions of 
documents exempted under section 23 
that do not qualify for the exemption. 
However, we recognize that legal advice 
given to a government can differ to some 
extent from legal advice given by a lawyer 
in general practice. One example would 
be legal advice given for the purpose of 
proposed legislation. The difference 
might be considered when the section is 
amended. 


The Existence of a Record 


The Office agrees that the right to neither 
confirm nor deny the existence of a rec- 
ord might usefully be limited to certain 
sections. 


CABINET CONFIDENCES 


We believe that Parliament intended 
individuals to have a right of access to 
the factual background documents upon 
which Cabinet makes decisions. But we 
have encountered difficulties answering 
complaints that records which were once 
called Cabinet discussion papers, or 
looked like them, have not been disclosed 
On the grounds that they are really memo- 
randa to Cabinet. 


Also, we have been informed by the 
Privy Council Office that the Cabinet 
decision-making process is continu- 
ously evolving, and since the Access to 
Information Act was passed, no Cabinet 
discussion papers as described in the 
Act appear to have been produced. 


In the past, departmental officials pre- 
pared voluminous discussion papers 

to inform Cabinet ministers of every as- 
pect of a matter before them. Apparently 
some ministers read only the short execu- 
tive summary. We are informed that, as a 
result, the procedure changed and now 
only a Memorandum to Cabinet, contain- 
ing the proposal in its barest form, is sub- 
mitted to Cabinet. The background in- 
formation is reportedly available in the 
files of government departments and is 
accessible under the Act. 


Complainants find it hard to believe that 
no information now goes to Cabinet 
ministers in the nature of the old discus- 
sion papers. The Office is currently in- 
vestigating a complaint on this issue. 


The Office agrees with the recommenda- 
tions the Committee made regarding con- 
fidences of the Queen’s Privy Council 


THE COMMISSIONERS AND 
THE COURT 


The Commissioner 


The recommendation that the Informa- 

tion Commissioner be granted authority 
to make binding orders for “certain sub- 
sidiary issues (relating specifically to de- 
lays, fees, fee waivers, and extensions of 
time)” may give rise to difficulties. 


The intention appears to be to enhance 
the Commissioner’s powers but any such 
amendment might well diminish the 
effectiveness of the Office. 


The two-tier review process is an aspect 
of the Canadian Access to Information 
Act that is admired abroad. Other coun- 
tries consider ingenious the idea of an 
Information Commissioner with no 
decision-making power as the first 
level. This is particularly so because the 
Commissioner's lack of decision- 
making power is coupled with the com- 
plainant’s right to seek a judicial review 
if the Information Commissioner does 
not find in the complainant’s favour. 


The current role of the Commissioner 

is modelled on that of an ombudsman— 
that is, an official who is expected to 
achieve results by means of persuasion. 
Experience shows that, based on informal 
procedures, ombudsmen Can be effective 
and influential in pressuring administra- 
tors to act fairly. An ombudsman is ex- 
pected to try to persuade administrators 
to do what is equitable, even if not abso- 
lutely necessary in law. His or her success 
depends largely on the ability to earn and 
maintain credibility and flexibility. 


Having only the power to persuade, the 
Information Commissioner can also go 
further than a court in attempting to have 
government institutions adhere to the 
spirit of the Access to Information Act. 


The success of any new regulatory 
scheme depends, at least initially, on 
voluntary compliance. As a decision- 
maker with enforcement power, the In- 
formation Commissioner would have to 
maintain a certain distance and comply 
with a system of procedural rules. A 
decision-maker seldom gives informal, 
tentative advice and cannot easily en- 
courage attitudinal change, something 
the Information Commissioner’s Office 
now does. 


We believe that, if the Commissioner is 
given authority to make binding deci- 
sions, additional formality will be in- 
jected into complaint resolution pro- 
cedures. At this stage of the Act’s de- 
velopment, that would tie the hands of 
the mediators and delay the proceedings 
more than is the case now. 


The Office has statistics which bear out 
the argument in favour of maintaining the 
mediating procedures. From July 1, 1983, 
to March 31, 1987, 26.2 per cent of the 
complaints were well-founded, 23 per 
cent were supportable but resolved dur- 
ing the investigating process and 50.8 
per cent were not supportable. Only the 
well-founded complaints (of which two- 
thirds are delays) ever reach the 
ministerial level. Thus, complaints that 
are supportable but are resolved by me- 
diation, and those that are not support- 
able and are dismissed, are dealt with by 
a fairly informal process. 


While the savings in time and effort can- 
not be quantified as there is no basis for 
comparison, it appears reasonable to 
assume that, if the Commissioner were 
required to make binding decisions con- 
cerning delays, fees, fee waivers and ex- 
tension of time, the most senior officials 
and ministers would probably want to be- 
come involved. 


This Office is also concerned by the sug- 
gestion that these binding decisions are 
to be final. If made the only decision- 
maker, the Commissioner would have to 
respect, and appear to respect, all of the 
rules of natural justice and fair pro- 
cedures. But even if the rules were all 
obeyed, this Information Commissioner 


would be uncomfortable with the power 
to make decisions in the important field of 
access to information if those decisions 
were not subject to appeal. 


No doubt the Information Commissioner 
could work effectively if given authority to 
make binding decisions. In Canada, the 
Province of Quebec’s Commission d’ac- 
ces a l'information has decision-making 
power. Clothed with such decision- 
making power, the Commission’s role 
resembles that of an administrative tribu- 
nal; it may be perceived as a lower court, 
be required to follow fairly precise rules 
of procedure and observe many of the 
rules of evidence. 


But since the recommendation in this 
instance is to give the Information Com- 
missioner authority to make decisions on 
“subsidiary” matters only, the Information 
Commissioner would become half 
Ombudsman and half administrative tribu- 
nal. 


There is the danger that this will cause 

confusion among complainants, adminis- 
trators and the public. The mixing of roles 
will create problems because procedures 
relating to binding decisions will have to 
vary from those where recommendations 
are made. Worst of all, if the Committee’s 


recommendation is implemented, there is 


the strong possibility that the public 

may draw unfavourable conclusions as to 
the reasons why the Commissioner is 
only given authority to make decisions on 
subsidiary issues and not on matters 
involving exemptions. 


The incumbent Commissioner is satisfied 


that in the long run the Office is most 
effective by the Commissioner having no 
decision-making power and the Court 
conducting de novo reviews of govern- 
ment decisions to withhold. Examples 
of Australia, New Zealand, European 
countries and the Canadian provinces 
support the proposition that an 
Oombudsman’s office given only the 
power to recommend is by no means a 
toothless tiger. 


The Committee also recommended 
“that the Information Commissioner be 
statutorily authorized to conduct audits 
of government institutions, inter alia, to 
assess the degree to which the policy of 
open government contained in the 
Access to Information Act has been im- 
plemented”. 


Under the existing authority to conduct 
investigations on her own initiative, the 
Information Commissioner has already 
launched complaints dealing with such 
problems as reading rooms, fees for 
photocopies, causes for unusually 

large numbers of delay complaints in 
specific departments, and attitudes 

to fee waivers by the media. The Com- 
missioner agrees that the Office should 
conduct general investigations to assess 
“the degree to which the policy of open 
government contained in the Access to 
Information Act has been imple- 
mented”, but is concerned that the 
recommendation might produce a 
broader mandate that might lead to 
duplication of the efforts of the Domin- 
ion Archivist and may have cost impli- 
cations that would not be commensu- 
rate with the results. 


The Commissioner agrees with the 
Committee’s recommendation that the 
Office of the Information Commis- 
sioner and Privacy Commissioner be 
separated to avoid “any real or per- 
ceived conflict of interest in the dis- 
charge of the Commissioners’ two man- 
dates”. There is no doubt that the situa- 
tion of the shared offices and budgets 
causes confusion and concern. 


Judicial Review 


The Committee commented that “mat- 
ters such as fees, unreasonable extension 
of time to give access and the language 
of records are not subject to judicial re- 
view under the Act’. The Commissioner 
believes that unwarrantedly high fees 
could amount to constructive refusal and 
unreasonable extensions of time could 
eventually amount to deemed or con- 
structive refusal to grant access, and 
complaints are reviewed by us with this in 
mind. The Commissioner is currently 
seeking a court review of a lengthy and 
unexplained extension of time. While the 
records in the case were eventually re- 
leased, the Commissioner has asked the 
Federal Court to rule on the legality and 
reasonableness of the time extension. 


Finally, the Commissioner fully supports 
the proposed amendments to sections 
49 and 50 of the Access to Information 
Act so as to provide for a de novo stan- 
dard of judicial review without excep- 
tion. The Commissioner also supports 
the proposal that the Act should clarify 
the Federal Court’s general jurisdiction 
to substitute its judgment for that of the 
government institution in interpreting 
the scope of all exemptions. 


PARTICULAR ISSUES UNDER THE 
ACCESS TO INFORMATION ACT 


A Matter of Form 


While many government departments 
appear to accept access requests not 
written on the forms provided, it is im- 
portant that the Act specifically state 
that no mandatory form be required. 
The Commissioner agrees with the rec- 
ommendation of the Committee to that 
effect. 


The Office also agrees that, for statistical 
and administrative purposes, an access 

request which refers to the Access to In- 
formation Act should suffice, particularly 
if the need is abolished for requestors to 
have Canadian citizenship or landed im- 
migrant status. (At the present time some 
applicants forget to mention their status.) 


Fees 


We also understand and fully support 
the recommendations made for the 
abolition of the application fee, but the 
Commissioner takes issue with the rec- 
ommendation—which appears to be 
included as a balancing factor—to 
authorize the Commissioner to make a 
binding order enabling a government 
institution to disregard frivolous or 
vexatious requests made under the Act. 


The authority to make such an order, 
and the order itself, are incompatible 
with the Commissioner's role to ex- 
amine the validity of complaints about 
failure of government institutions to ad- 
here to the Act. The Commissioner 
should not be required to determine 
whether applicants submitted access 
requests that were frivolous or vexa- 
tious. Further, any finding that a request 
was frivolous or vexatious would have a 
damaging effect on this Office’s ability 


to mediate. The Commission d’acces a 
l'information in Quebec may have au- 
thority to investigate whether access 
requests under the Quebec act are 
frivolous or vexatious but that Commis- 
sion functions as an administrative 
tribunal. 


Similarly, courts are able to make 
findings that applications to them are 
frivolous or vexatious. The Information 
Commissioner's mandate is currently 
constituted so that the Commissioner 
has no decision-making power and, as 
stated, we believe the Office to be more 
effective without authority to make 
binding decisions. 


The Information Commissioner is con- 
vinced that there is little or no misuse of 
the Access to Information Act at the 
present time. 


Search Fees 


We agree that there should be no fees 
levied for the first five hours of search 
and preparation. 


The Information Commissioner sup- 
ports the suggestion that fees not be 
levied where a search does not reveal 
any records. The Commissioner also 
believes consideration should be given 
to fee waivers where an access request 
results in a refusal of the whole of the 
requested record because of exclusions 
or exemptions. 


The Information Commissioner also sup- 
ports the recommendation: 


“that once a document has been re- 
leased to a particular applicant, subse- 
quent applicants should be able to re- 
view this record in the reading room of 
the government institution. A list of rec- 
ords released under the Access to In- 
formation Act should be available in 
the reading room and in the Annual 
Report of the government institution. 
Should a copy be desired by subse- 
quent applicants, they should be re- 
quired at most to pay reasonable 
photocopying expenses without any 
additional expense for search and 
preparation.” 


Some arrangement for a pro-rated re- 
fund scheme from fees paid by subse- 
quent access requestors might also be 
possible, if fees are high enough to 
warrant it. 


Photocopying Fees 


The Information Commissioner earlier 
made a recommendation to Treasury 
Board, similar to the Committee’s rec- 
ommendation, that rates of photocopying 
should generally be consistent with those 
charged by Public Archives of Canada so 
long as such rate reflects prevailing 
market conditions in the National Capital 
Region. 


Fee Waivers 


We believe that consistency in the 
policy for fee waivers would be bene- 
ficial and that the Commissioner should 
be able to deal with complaints of de- 
nials of fee waivers. For reasons already 
given, the Commissioner should not be 
able to make binding decisions. 


A Matter of Time 


The Committee reports that one com- 
plaint in five to the Information Com- 
missioner involves delay. The Commis- 
sioner’s statistics show that 25.9 per 
cent of the complaints experienced in 
this reporting year dealt with delays. 


The Information Commissioner wel- 
comes the intent of the recommenda- 
tions to counter the problem of delays 
but points out that an investigation for 
the purpose of granting a certificate of 
reasonableness on an extension be- 
yond 40 days will place a high demand 
on the resources in our Office. 


Delays are experienced in this Office 
and in departments. They occur in de- 
partments both in the initial response 
and in response to our queries relative 
to complaints. This Office is acutely 
aware that it is extremely difficult for 
departments to obtain additional access 
to information resources. Nevertheless, 
investigators find that deiays frequently 
arise at the senior officials’ level, and 
access coordinators report to our investi- 
gators that records prepared for release 
are held up “on someone's desk” and that 
the coordinators cannot do anything to 
speed the release. 


The Commissioner gives priority to delay 
complaints and complaints about exten- 
sions, but this has been at the expense of 
complaints about denial of access, which 
are further delayed. 


We have also encountered extensive de- 
lays concerning records that are of cur- 
rent public concern. It is such a delay that 
is the subject of the application to Court, 
already mentioned, to determine whether 
a department can refuse to provide evi- 
dence to support the right to claim an ex- 
tension within the provisions of section 9 
of the Act. 


Delays at the Office of the 
Information Commissioner 


At March 31, 1987, 312 files were under 
investigation. The present backlog 
alone would take more than a year to 
complete given our current resources. 
The Office has ten investigators, which 
Clearly is insufficient to cope with the in- 
creasing flow of complaints. 


We share the frustrations of complainants 
about delays and support the recom- 
mendation that those who have not re- 
ceived an investigation report from our 
Office within 60 days should then have the 
choice of seeking an immediate review in 
the Federal Court or waiting until the in- 
vestigation is completed. This Office is 
concerned, however, that practical diffi- 
culties may arise for a complainant argu- 
ing a case before a court as if blind-folded 
because the investigation is incomplete. 


Finally, we agree with the recommenda- 
tions “that the Access Act be amended to 
repeal section 24/Schedule || and replace 
it with new mandatory exemptions which 
are drafted so as to incorporate explicitly 
the interests reflected in the three provi- 
sions found in these three other Acts of 
Parliament, that is the /ncome Tax Act, the 
Statistics Act, and the Corporations and 
Labour Unions Returns Act” and “that 
the Department of Justice undertake an — 


extensive review of these other statu- 
tory restrictions and amend their parent 
acts in a manner consistent with the 
Access to Information Act” and “that 
any legislation that would seek to pro- 
vide a confidentiality clause which is 
not to be made subject to the Access 
Act should commence as follows: ‘Not- 
withstanding the Access to Information 
ACtAIE 


The Office has no experience that would 
enable it to comment on the recom- 
mendation that a government institution 
“reveal information as soon as practicable 
where there are reasonable and probable 
grounds to believe that it is in the public 
interest to do so and that the record re- 
veals a grave environmental, health or 
safety hazard”. | 


The Commissioner believes that, if such a 
clause is included in the Act, provision 
should be made for specific complaint 
procedures to be activated on a priority 
basis if there is evidence of a crisis that 
ought to be revealed immediately, in the 
public interest. 
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Inquiries 


The Commissioner’s Office responds to 
a number of public inquiries primarily 
concerning procedures and problems 
under the Act. Some inquiries relate to 
the Act but others deal with issues that 
fall within the mandate of human rights 
commissions, provincial onbudsmen 
or other complaint-handling agencies. 


Between April 1, 1986, and March 31, 
1987, the Office handled 1,279 inquiries 
consuming 816 hours. The combined 
Offices of the Information and Privacy 
Commissioners handled 185 inquiries 
that concerned both the /nformation and 
Privacy Acts. 


The inquiries are usually handled by the 
investigators. Records are kept of the 
nature of the inquiries and the subsequent 
responses. A large number of general 
government information questions reach 
the switchboard of our Office presumably 
because of the name of the Office. 


Complaints by Number 


Since the Access to Information Act 
came into effect July 1, 1983, 1,016 com- 
plaint files have been opened. Table 1 
shows the status of files while the other 
tables refer to the number of com- 
plaints. 


There are more completed complaints 
than closed files because a file, opened 
on receipt of a complaint letter, may 
eventually produce more than one com- 
plaint. 


The 260 files dealt with during this re- 
porting period gave rise to 309 com- 
plaints, 111 of which are described in case 
summaries. 


A two-stage system traces the progress 
of complaints. The first stage records 
incoming complaints and the second 
stage records and reports results and 
other such pertinent particulars as cate- 
gory of complaint, department involved 
and geographical origin of complaint. 


THE TERMINOLOGY 


Unlike civil court proceedings, where a 
plaintiffs case is either allowed or dis- 
missed, complaints before the Informa- 
tion Commissioner are dealt with by 
mediation and lead to a variety of findings 
and dispositions. The terms “Well- 
founded” and “Supportable” are used to 
describe cases where the complaint was 
_ justified under the Act, with the term sup- 
portable used to indicate those that were 
resolved informally. Complaints found to 


TABLE 1 
STATUS OF INVESTIGATION FILES 


April 1, 1985 to March 31, 1986 


Files pending from previous year 


Files opened 
Total 
Files closed (deducted) 


Files pending at March 31, 1986 


April 1, 1986 to March 31, 1987 


Files pending from previous year 
Files opened 
Total 


Files closed (deducted) 


Files pending at March 31, 1987 


be “Not Supportable”, in the Information 
Commissioner's opinion, had no merit or 
were outside the mandate of the Commis- 
sioner under the Act. The disposition of 
the case indicates how the investigation 
was concluded by the Information Com- 
missioner. 


A “Government Institution” is a depart- 
ment or agency listed in Schedule | of the 
Access to Information Act and is there- 


fore subject to the Act. Areference to “The 
Minister” usually means the member of 
Cabinet responsible to Parliament for 
the particular government institution but 
in some cases means the person desig- 
nated by Regulation under the Act as 
responsible for compliance with the 
Access to Information Act by the govern- 
ment institution. The President of the 
Atomic Energy Control Board is an ex- 
ample. The following are specific mean- 
ings ascribed for the terms used in the 
statistical tables. 


Well-founded — Report to Minister 


This means that the Information Commis- 
sioner concluded that the complaint was 
justified but it was not possible to achieve 
a satisfactory resolution through media- 
tion. A report of the findings of the investi- 
gation was made to the Minister, along 
with any recommendations for remedial 
action which the Commissioner con- 
sidered appropriate. The government 
either disputed the finding or took some 
action to resolve the complaint fully or in 
part. The Information Commissioner also 
reported the results of the investigation to 
the complainant. 


Supportable — Resolution 
Negotiated 


During the course of the investigation the 
complaint was found to be justifiable in 
whole or in part and was resolved through 
mediation. The government was per- 
suaded to take some remedial action 
which the Information Commissioner 
considered to be an acceptable solution 
to the complaint. A report was made to the 
complainant and to the government insti- 
tution. It was not necessary to make a re- 
port or recommendation to the Minister. 
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Supportable — Discontinued by 
Complainant 


Although the Information Commissioner 
found merit in the complaint, the investi- 
gation was discontinued before a reso- 
lution could be negotiated on a report 
made to the Minister. The investigation was 
terminated at the express request of the 
complainant or was abandoned by the 
complainant. A report was made to the 
government institution and to the com- 
plainant, where feasible. 


Not Supportable — Dismissed 


This term means that the Information 
Commissioner was unable to find any 
denial of the complainant’s rights under 
the Access to Information Act by the 
government institution. In some in- 
stances, the complaint was outside the 
Commissioner's mandate. No action was 
taken by the government institution. A 
report was made to the complainant and 
to the government institution. 


Not Supportable — Discontinued by 
Complainant 


In this situation the complainant aban- 
doned the complaint or asked that the in- 
vestigation be terminated before the 
merits of the complaint could be fully de- 
termined. The Information Commissioner 
had found no basis to support the com- 
plaint. No action was taken by the govern- 
ment institution. 


Stage One — Tracking Investigations 


The Office of the Information Commis- 
sioner maintains a computerized data 
base for retrieval of records by name of 
complainant, date of complaint, depart- 
ment cited, investigator assigned to the 
file, and so forth. 


Investigations are conducted in the 
order in which they are received but are 
not always completed in that order. 
The time required depends on the 
volume of records involved, how many 
third parties have to be consulted or 
given notice of the Commissioner’s 
intention to recommend release of in- 
formation, how many of those make 
representations and, generally speak- 
ing, the complexity of the issue. 


To ensure that complaints are investi- 
gated without undue delay, the director 
of investigations reviews a list of out- 
standing files each month and each in- 
vestigator receives his or her list of out- 
standing files. The list helps the investi- 
gator make certain that a complainant 

is kept informed of progress on a regular 
basis. 


Stage Two — The Product 


The annual report of the Information 
Commissioner contains case summaries 
that were generated after the Commis- 
sioner’s findings were communicated. 
The information at the top of the various 
case summaries are the data that are 
compiled in the tables which follow. 


Close to 50 per cent of the complaints fell 
into the well-founded and supportable 
categories but in only 26.2 per cent of the 
total complaints was it necessary to pro- 
ceed formally with a report to the 
Minister. A total of 23 per cent were 
resolved during the course of the investi- 
gation and 50.8 per cent were dismissed. 


Table 2 shows the findings and disposi- 
tions of the complaints. 


An analysis of Table 2 into categories of 
complaints is found in Tables 3A and 
3B. This shows that the largest number of 
complaints concerned exemptions and 
delays. 


Table 4 identifies which departments and 
agencies were named in complaints, in- 
cluding numbers and resolutions. Infor- 
mation about the number of access re- 
quests which did not produce complaints 
can be found in the special annual reports 
individual departments and agencies are 
required to submit to Parliament under 
the Access to Information Act. 


Table 5 covers the geographic origin of 
completed complaints. 


Table 6 shows the Access to Information 
Act cases launched in the Federal Court. 
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TABLE 2 
FINDINGS AND DISPOSITION OF COMPLAINTS 
APRIL 1, 1986 - MARCH 31, 1987 


Not Supportable 


Discontinued . Discontinued 
Disposition ; by Dismissed by 
Complainant Complainant 


TABLE 3A 
RESULT OF ACCESS AND DELAY COMPLAINTS 
APRIL 1, 1986 - MARCH 31, 1987 


| Finding Well-Founded Supportable Not Supportable 
Total 
+ Report to Resolution | Discontinued by} ,.._. Discontinued by 


Government Action Taken 
Resolved Resolved No No 
in y in |Disputed} in , 0 Action Action 
full |! part full 4 part 


-Exemption 11 2 63 2 133 
- Exclusion a = 8, 1 8 
- General 1 2 1 1 23 3 36 


Not Late N No 


; O 
ela EM Ee ae ee | | 
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TABLE 3B 
RESULT OF FEES, LANGUAGE, REGISTER AND OTHER COMPLAINTS 


APRIL 1, 1986 - MARCH 31, 1987 
Finding Well-Founded Supportable 
| ospenten | 
Government Action Taken 

Waived or Waived or 

Reduced Reduced No 

7 ; ie oS Action A 

full 
pee 


Disposition Report to 


Minister 


Discontinued by 
Complainant 


Discontinued by 
Complainant 


Resolution 
Negotiated 
No 
ction 

Fees Senco lee ieee at 

Corrective No Corrective No No 
Action Action Action Action Action 
enguage | — 
Register | — 
iscetaneovs] —— 
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TABLE 4 
DISTRIBUTION BY FINDING OF COMPLAINTS 
AMONG GOVERNMENT INSTITUTIONS 
APRIL 1, 1986 - MARCH 31, 1987 


Government Institution 


Total | Founded |Supportable | Supportable 


Agriculture Canada 

Bank of Canada 

Canada Mortgage and Housing 

Cdn. Aviation Safety Board 

Cdn. Commercial Corporation 

Cdn. Radio-Television and 
Telecommunications Commission 

Cdn. Security Intelligence Service 

Cdn. Transport Commission 

Cdn. Wheat Board 

Consumer & Corporate Affairs 

Correctional-Service Canada 

Department of Communications 

Department of Finance 

Department of Insurance Canada 

Department of Justice 

Employment and Immigration Canada 

Energy, Mines & Resources 

Environment Canada 

External Affairs Canada 

Farm Credit Corporation 

Great Lakes Pilotage Authority 

Health and Welfare Canada 

Immigration Appeal Board 

Indian Affairs and Northern 
Development 

Labour Canada 

National Capital Commission 

National Defence 

National Museums of Canada 

National Parole Board 

National Research Council 

Privy Council Office 

Public Archives Canada 

Public Works Canada 

Regional Industrial Expansion 

Revenue Canada, Customs & Excise .. 

Revenue Canada, Taxation 

Royal Canadian Mounted Police 

Social Sciences and Humanities R.C. .. 

Solicitor General 

Statistics Canada 

Supply and Services Canada 

Transport Canada 

Treasury Board of Canada 

Veterans Affairs Canada 
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TABLE 5 
GEOGRAPHIC DISTRIBUTION OF THE ORIGIN OF COMPLAINTS 
APRIL 1, 1986 - MARCH 31, 1987 


ORIGIN Total 
Yukon Territory 0 
Northwest Territories 2 
British Columbia 16 
Alberta | 13 
Saskatchewan 8 
Manitoba 11 
Ontario (excluding National Capital Region) 79 
Quebec (excluding National Capital Region) 53 
National Capital Region 104 
New Brunswick _ 6 
Nova Scotia fs) 
Prince Edward Island 0 
Newfoundland 13 
Outside Canada 0 
Total 309 
TABLE 6 


ACCESS ACT CASES 
LAUNCHED IN FEDERAL COURT OF CANADA - TRIAL DIVISION 
JULY 1, 1983 - MARCH 31, 1987 


Section 44 Cases | Section 41 Cases 


(Third Party) Initiated by Initiated by TOTAL 
Complainant Commisioner 


Fiscal Year 


1983-84 


, 0 0 2 
1984-85 4 4 3 J tna) 
1985-86 25 b) 5 3 33 b) 
1986-87 39 c) 6 d) 2 54 


pis! roraLorsnd Ware ba Bue | Rag ommMf arm awh |-sn00a 


a) Does not include mandamus application brought against the Information Commissioner 
b) Includes 3 Section 44 cases in which the Information Commissioner obtained leave from the Federal Court to intervene 
C) Includes 2 cases in which the Information Commissioner obtained leave from the Federal Court to intervene 


d) Includes a case in which the Information Commissioner, at the request of the complainant, consented to be added to the case as an 
Intervenant. 


NOTE: One Section 41 case has been appealed by the complainant to the Federal Court of Appeal 
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Case Summaries 


i 


This report summarizes 111 Cases dealt 
with by the Information Commissioner 
between April 1, 1986, and March 31, 
1987. Each case has a heading to help 
readers identify particular interests. 
Also shown at the beginning of each 
case are such particulars as the depart- 
ment involved, the nature of the com- 
plaint and the outcome. These items 
form the basis for the annual statistical 
tables produced in the Complaints by 
Number section. 


EXEMPTIONS 
Third Party Agrees to Release 


007(1/3) 
032(1/2) 


Files: 


Institution: Energy, Mines and 
Resources 

Refusal - exemption [14, 15, 
19(1), 20(1)(a), (b), (c) and 
(d), 21(1)(a), (b) and (c), 

23, 24(1)] 

Finding: Supportable 

Disposition: Resolution negotiated 
Result: Resolved in part 


Complaint: 


Two individuals complained that certain 
documents concerning the Synfuels 
Project (007, 032) and the National 
Energy Program (032) were withheld by 
the department, under sections 14 and 
15, subsection 19(1), paragraphs 
20(1)(a), (b), (c), and (d), paragraphs 
21(1)(a), (b) and (c), section 23, subsec- 
tion 24(1), subsection 28(1), and para- 
graph 68(1)(a). 


The records were first reviewed in the 
fall 1983, but due to a misunderstanding, 
the department returned the records to 
its source files before the investigation 
was completed. Further, the department 
stated that it had to review 125 feet of 


files to yield the eight linear feet that had | 


to be reviewed to respond to the requests. 
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In the spring 1984, the Commissioner's 
Office asked the department to retrieve 
the records again and justify each exemp- 
tion separately. After several meetings 
with officials of the department, the Com- 
missioner challenged numerous exemp- 


tions. In November 1984, the department 
agreed that it had to review the challenged | 
exemptions, but on January 24, 1985, the — 
Commissioner wrote to the Deputy Minis- — 


ter because the promised review had not 
occurred. 


The Deputy Minister, responding on Feb- 
ruary 6, 1985, stated that the review 
should be completed by February 15, 
1985. He also pointed out that some rec- 
ords would require consultations with 
other departments and third parties. 
Eventually, after an exchange of corres- 
pondence, the department indicated its 
intention to withdraw many of the 
exemptions. 


In spite of this, none of the records were 
released to the complainants. The Com- 
missioner’s Office wrote to the Deputy 
Minister on April 30, 1985, suggesting 
disclosure of the records where exemp- 
tions had been revoked, setting a dead- 
line of May 17, 1985, for action on the 
third party representations. The depart- 


ment replied on May 8 and 10, 1985, en- 


closing letters to the complainants with 
a list of previously exempted records 
now disclosed. On May 29, 1985, the 
Commissioner received a list of 20 addi-. 
tional records disclosed in whole or part. 
to the complainants. | 


The Commissioner's Office was still not: 
satisfied that the exemptions claimed 
on certain records were justified. On | 
June 19, 1986, the complainants received 
additional releases. | 


CC ee eee 


The department had outlined to counsel 
for the third party the Commissioner’s 
argument for recommending disclosure 
of exempted portions of certain records. 
However, counsel for the third party con- 
tinued to object to disclosure and, as a 
result, the Commissioner called for repre- 
sentations from the third party. The rea- 
sons for suggesting release were placed 
before the third party, represented by 
counsel, and on May 30, 1986, the Office 
was informed that the third party had 
agreed to the full disclosure of specific 
records. 


The Commissioner informed the com- 
plainants that she was satisfied that the re- 
maining exemptions were valid and 
proper. 


Third Party Support 
Biles) 9132 


Institution: Public Works Canada 

Complaint: Refusal -exemption [20(1)(c) 
and (d)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


An individual sought access to “A docu- 
‘ment which contains the lease expiry 
dates of all office accommodation in the 
National Capital Region as described in 
the Public Works Accommodation Utili- 
Zation Report (1983) for the NCR”. The 
‘department refused to disclose the rec- 
ords under paragraphs 20(1)(c) and (d) 
of the Act. The individual objected. 


During the investigation, the complain- 
ant asked that the scope of his complaint 
be narrowed to a list of ten National 
Capital Region properties and that dis- 
closure of lease details of these proper- 
ties be pursued. It was found that, of the 
ten properties selected, two cases had 


certain terms in the leases that were al- 
ready publicly available. The depart- 
ment provided the complainant with the 
requested lease expiry dates. In two 
other instances, the properties were 
owned by the government and thus were 
not within the terms of the access request 
for accommodation leased by the govern- 
ment. Another property was privately 
owned and not leased to the govern- 
ment and was also outside the scope of 
the access request. This left five proper- 
ties. 


In his letter, the complainant stated that: 


“It is usual and prudent practice within 
the real estate industry in Ontario to 
register copies of leases or notices of 
leases in the local registry office if the 
lease term is for more than 7 years. | 
also understand that in Ontario that if 
only a notice of lease is registered the 
document must contain a clause that 
any interested party may have access 
to the lease itself. Thus lease informa- 
tion is generally within the public 
domain.” 


During the investigation, it was learned 
that, while in some cases the Crown, or 
a party contracting with the Crown, will 
register a notice of lease in the local 
Land Registry Office, the practice is by 
no means universal, nor is there any 
general government policy in favour of 
registration. 


If a notice is registered, it states the names 
of the parties, describes the property in 
question and may also indicate the expiry 
date, renewal terms, rental amount and 
so forth. There is, however, no obligation 
on a party registering the lease to provide 
any or all of these details. The federal gov- 
ernment’s position, as set out in its con- 
tract regulations, appears to protect the 
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right of private contractors to their pri- 
vacy. The Commissioner is not aware of 
any information to indicate that it is the 
practice in the industry to make avail- 
able to the public (either through reg- 
istering leases or providing the informa- 
tion on request) details of lease agree- 
ments. 


The Commissioner was satisfied that the 
Department of Public Works was not 
using the Access to Information Act to 
withhold records which it would other- 
wise routinely have disclosed. 


The complainant argued that the reasons 
for the exemptions were vaguely stated 
and did not provide any real justification 
for their application. The Commissioner 
agreed and intended to recommend to 
the department that the requested rec- 
ords be disclosed. 


Under paragraph 35(2)(c) of the Act, if 
the Information Commissioner intends 
to recommend that a record be disclosed 
containing 


“(i) trade secrets of a third party; 


(ii) information described in para- 
graph 20(1)(b) that was supplied by a 
third party, or 


(iii) information the disclosure of 
which the Information Commissioner 
could reasonably foresee might effect 
a result described in paragraphs 
20(1)(c) or (d) in respect of a third 
party” 


she must give the third party a reason- 
able opportunity to make representa- 
tions. The Commissioner therefore con- 
tacted all of the third parties involved in 
the leases of the five properties indi- 


cating that she proposed to recommend | 


disclosure of the requested lease details. 
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None of the third parties consented to 
disclosure and one in particular satis- 
fied the Commissioner that, while dis- 
closure of details of leases about to ex- 
pire immediately posed no particular 
threat, the disclosure of future lease ex- 
piry dates could enable others to build, 
acquire or otherwise make available 
competitive accommodation at a critical 
time. 


Based on the investigation, the Com- 
missioner informed the complainant 
that, while it is by no means a rule that 
the likelihood, nature and extent of pos- 
sible injury be the same for all third 
parties involved, it appeared that the 
likelihood and extent of injury would be 
great enough in all the cases to deny 
disclosure of requested records in re- 
spect of any of the third parties. 


Tenants Privacy 


File: 171(1/3) 


Institution: National Capital Commis- 
sion 

Complaint: Refusal - exemption [19(1)] 
Finding: Well-founded 

Disposition: Report to Minister 

Result: Disputed 


A May 10, 1984, request sought access 
to National Capital Commission (NCC) 
records covering: 


| 
a) A list of all rental properties then | 


owned and administered by the 
NCC, except garden plots, and; 


b) the names of all tenants and the rent 


charged to each. 


The NCC provided the list of rental 
properties but withheld the names of 
tenants and the amounts of rent paid by 
each, citing subsection 19(1) of the 
Access to Information Act. 


eee 


This particular subsection prohibits 
disclosure of “personal information” as 
defined in section 3 of the Privacy Act: 


“...information about an identifiable 
individual that is recorded in any form 
including, 


“...information relating to financial 
transactions in which the individual 
has been involved, ...the address... 
and...the name of the individual 
where it appears with other personal 
information relating to the indi- 
vidual...”. 


As a result, a complaint was made to the 
Information Commissioner May 22, 
1984, objecting to NCC considering 
“commercial transactions between a 
body financed by taxes and an individual 
or a corporation as ‘personal’” and 
therefore exempt from disclosure. 


This Office began an investigation June 
111, 1984. 

The complainant told the investigator 
that access was sought to test persistent 
rumours that friends of the government 
received preferred treatment by being 
‘chosen as NCC tenants and by paying 
rents below market value. 


Another part of section 3 of the Privacy 
Act is relevant in light of this allegation. 
It provides at paragraph (/) that for the 
Purposes of...section 19 of the Access to 
Information Act, personal information 
does not include... 


“(/) information relating to any dis- 
cretionary benefit of a financial 
nature...conferred on an individual, 

_ including the name of the individual 
__and the exact nature of the benefit...” 


Subsection 19(2) of the Access to Infor- 
mation Act must also be considered. 
This subsection provides that records 
containing personal information may 
be disclosed in accordance with sec- 
tion 8 of the Privacy Act. Paragraph 
8(2)(m) of the Privacy Act provides that 
personal information may be disclosed 
for any purpose where: 


“(i) the public interest in disclosure 
clearly outweighs any invasion of 
privacy that could result from the dis- 
closure...”. 


The investigator's preliminary exami- 
nation of records covering farm proper- 
ties, market garden properties, vacant 
land, land unsuitable for leasing, com- 
mercial properties, houses and multiple 
residences, identified three categories 
of tenants: 


® Non-profit organizations such as 
federal, provincial, regional and 
municipal governments, churches, 
schools and voluntary organizations. 
(case report 171(2/3)) 


e Businesses. (case report 171(3/3)) 


e Individual residential tenants. (case 
report 171(1/3)) 


The request for disclosure of the names 
and rents of residential tenants raised a 
number of contentious issues. There 
was disagreement over the legal inter- 
pretation of the relevant provisions of 
the Access to Information Act, the Privacy 
Act and the facts. 


The legal issues may be summarized as 
follows: 
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a) Is the information withheld by the 
NCC under subsection 19(1) of 
the Access to Information Act 
“personal information” as de- 
fined in section 3 of the Privacy Act, 


b) Are the names and the amounts of 
rent information about a “discre- 
tionary benefit of a financial nature” 
and therefore specifically excluded 
from the definition of “personal in- 
formation” in the Privacy Act by 
virtue of paragraph 3 (/), and 


c) Does the public interest in dis- 
closure clearly outweigh any inva- 
sion of privacy that could result 
from disclosure of the requested 
information so that it could be made 
available as permitted under sub- 
paragraph (8)(2)(m)(i) of the Privacy 
Act? 


The tenancy records examined by the 
investigator contained annual rents 
payable according to each individual 
lease but not the amount actually col- 
lected during 1984. The NCC indicated 
that rents are negotiated individually, 
taking many factors into consideration. 
NCC pointed out that some rents fell 
behind market value during the govern- 
ment-wide anti-inflation “Six and Five” 
program, which limited increases but 

it maintained that no individual tenant 
received a discretionary benefit of a 
financial nature. 


Because of the preferential treatment 
allegation and the NCC’s denial, it was 
necessary to determine whether some 
tenants were paying rent not within a 
reasonable market value range. 
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Based on professional advice about a 
statistically valid number of selected 
properties that would have to be ex- 
amined to see how rents charged by the 
NCC compared with market value, 30 
properties were selected at random ac- 
cording to a formula provided by a pro- 
fessional advisor. An independent, ac- 
credited real estate appraiser assessed 
the selected properties. 


The NCC opposed these steps, charg- 
ing: 


“the proposed analysis of rents 
paid, in the absence of flagrant cases 
of preferred treatments, (discretionary 
benefits) amounts to a fishing expe- 
dition which should not take place, 
with respect to information already 
privileged under section 19(1) of the 
Access to Information Act.” 


The Information Commissioner dis- 
agreed and the appraisals proceeded. 
The privacy of the tenants was respected 
throughout the investigation process. 
The appraiser was provided with a list 
of the addresses of the 30 properties but 
at no time was he informed by anyone 
in the Office of the Information Com- 
missioner of the rents charged for the 
properties selected or for any other 
properties. 


The appraiser proceeded according to 
the standards of his profession. He 
compared the NCC properties with 
other real estate in the neighbourhood 
and with similar real estate elsewhere 
to determine a range of market values, — 
from the least a landlord could get, to 
the most he thought a tenant would pay 
on the open market. | 


In 26 of the 30 properties sampled, the 
market value in August 1985, appeared 
to be higher than the rent the NCC 
charged in June 1984. In three cases it 
was the same and in one instance the 
market rate was less than the NCC rent. 


On average, the market value was 65 per 


cent higher than the rent charged by 
the NCC. 


There may be many valid reasons why 
NCC rents appeared to be lower than 
the market rate. However, public state- 

ments by NCC officials in 1986 that 
NCC rents were being “brought up to 
market value” strongly support the con- 
clusion that rents have been below 
_market value. Indeed, the appraisals of 
- August 1985, provided prima facie evi- 
dence that NCC tenants generally paid 
_less than market value for their ten- 
-ancies at the time the appraisals were 
made. 


_Many discussions with NCC officials to 
find a fair balance across the competing 
interests of the complainant, the ten- 
ants, the NCC and the public were un- 
successful. In the end, the NCC dis- 
puted the accuracy of the appraisal and 
apparently is doing its own of the same 
30 properties. 


In May 1986, 352 current residential 


formation sought should not be dis- 
closed. Former tenants were also in- 
vited through newspaper advertising. 


More than 100 written replies and over 
50 telephone calls were received, 
mostly from tenants. Almost all of these 
‘responses opposed disclosure. How- 
ever, a few confirmed that they too had 
heard rumours that some tenants re- 
ceive favours by way of low rents. 


tenants were invited to show why the in- 


With this background, the following 
legal issues can be considered. 


Legal issue 

a) Is the information withheld by the 
NCC under subsection 19(1) of the 
Access to Information Act “personal 
information” as defined in section 3 
of the Privacy Act? 


The information clearly involves finan- 
cial transactions and the name and ad- 
dress of individuals—all examples of 
“personal information” described in 
section 3 of the Privacy Act. Further, the 
information is “about...identifiable indi- 
vidual[s]” and is, therefore, within the 
same section’s general definition of 
“personal information”. Subject to any 
exceptions to that definition, the NCC 
would be forbidden to disclose this in- 
formation, except as provided in sec- 
tion 8 of the Privacy Act. 


Legal issue 

b) Are the names and the amounts of 
rent information about a “discre- 
tionary benefit of a financial nature” 
and therefore specifically excluded 
from the definition of “personal in- 
formation” in the Privacy Act by 
virtue of paragraph 3 (/)? 


Benefits accorded individuals who 

meet certain criteria established in ad- 
vance may not constitute such discre- 
tionary benefits. However, a benefit 
based on few or no predetermined cri- 
teria, such as a government award to a 
researcher or an artist, might be a dis- 
cretionary benefit. While the awarding 
process might be legal and the objec- 
tives laudable, the personal information 
falls within the description in paragraph 
3(/) of the Privacy Act, it is outside the de- 
finition of “personal information” in that 
Act and it is liable to be disclosed under 
section 19 of the Access to Information 
Act. 
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Finally, benefits, whether discretionary 
or not, might be extended in circum- 
stances that warrant disclosure of the 
relevant personal information in the 
public interest in accordance with sub- 
paragraph 8(2)(m) (i) of the Privacy Act. 


The NCC’s standard rent application 
notes: 


“It is understood that this is an appli- 
cation to rent and is subject to official 
approval and/or acceptance. The 
Commission may, at its sole discre- 
tion, accept or reject any application 
received regardless of the order in 
which it is made.” 


The investigation disclosed that the 
NCC generally acted like any prudent 
property manager, examining potential 
tenants’ creditworthiness, previous 
tenancies, family size and so on. But it 
also applied criteria that other land- 
lords did not apply. These included 
government or NCC policies, compas- 
sion, and community problems. The 
criteria also specifically excluded in- 
cumbent politicians, their spouses and 
political parties from becoming tenants, 
unless provided for by an Act of Parlia- 
ment or a Cabinet directive. 


The NCC argued that the discretionary 
benefit exception contained in para- 
graph 3(/) of the Privacy Act must be 
construed strictly. That is, there must 
be clear evidence than an individual ob- 
tained a direct financial benefit before 
relevant personal information can be 
disclosed. The NCC submitted factors 
to explain why its rents appeared to be 
less than market value. The list included: 
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the length of time the property has 
been in Commission ownership and 
leased to third parties; 


the effect of such programs as the 
Anti-Inflation Board, federal re- 
straint guidelines and provincial 
rent controls applicable; 


no evident reason for rent increases 

other than incremental increases 

(i.e., no sale and subsequent re- 

financing); 

other physical factors, such as: 

(a) general lack of finished base- 
ments or usable basement 
space finished or unfinished; 


(b) age and condition of heating 
equipment; 


(c) age and condition of windows 
(i.e. contributing cause of high 
heating bills); 


(d) adequacy of insulation; 


(e) seepage and/or drainage prob- 
lems in basements; 


(f) number, age and condition of 
bathrooms; 


(g) condition and availability of 
water supply; 


(h) septic system; 

(i) proximity to public transporta~ 
tion (isolation of leased 
premises). 


(j) vandalism and theft potential; 


(Kk) interior layout; 


(|) landlord services level (i.e. NCC 
does not normally do interior 
decoration of residential units 
but may supply paint), tenant 
responsible for lawn, garden 
maintenance, etc.); 


| 
- (m) proximity to schools and other 
| services; 


(n) the lack of certainty of tenure 
that the tenant has as the 
properties were not acquired as 
investment properties and may 
be used for non-residential 

use or demolished on short 

| notice for other NCC projects; 

(5) government policy imposed on the 
NCC as a Crown corporation and 
owner of Crown land. 


In short, said the NCC: 


“The amount of rent paid by a tenant 
| may not reflect other responsibilities 
_ passed on to the tenant through 
negotiations that have taken place 
between the NCC and that tenant. It 
, follows that the tenant may have to 
_ disburse amounts in addition to the 
rent to maintain the leased property. 
_ The rent may not also reflect govern- 
ment policy affecting the setting of 
rent on Crown land which the NCC as 
a Crown corporation must abide by.” 


Many of the tenants who made repre- 
sentations believed they were paying 
market value for what they considered 
substandard accommodation. 


Granting a lease does not constitute a 
discretionary benefit of a financial na- 
ture. However, prima facie evidence of 
preferential treatment might convert it 
into one. In this context it must be noted 
that, while rumours of preferential treat- 
ment exist, no specific instances have 
been identified. 


The Commissioner acknowledged that 
some of the factors submitted by the 
NCC and the tenants were not con- 
sidered by the appraiser and there is in- 
sufficient evidence to determine 
whether rents below market value con- 
stitute a discretionary benefit in indi- 
vidual instances—either for valid rea- 
sons, or because of “sweetheart deals” 
as suggested by the complainant. 


There is prima facie evidence that at the 
time of the access request NCC rents for 
residential tenancies were generally 
speaking below market value, leaving 
the question whether there is an over- 
riding public interest in disclosure. 


Legal issue 

c) Does the public interest in dis- 
closure, in any event, clearly out- 
weigh any invasion of privacy that 
could result from disclosure of the 
requested information so that it 
could be made available as permit- 
ted under subparagraph (8)(2)(m)(i) 
of the Privacy Act? 


The public interest provision in sub- 
paragraph 8(2)(m)(i) of the Privacy Act 


authorizes a government institution, 
subject to notification to the Privacy 
Commissioner, to disclose personal in- 
formation without the consent of the 
individual concerned when: 


“the public interest in disclosure 
clearly outweighs any invasion of 
privacy that could result from the 
disclosure...”. 
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The National Capital Commission rep- 
resentations on the subject were: 


“The public interest in disclosure is 
less than apparent in this situation as 
there would be no general benefit for, 
or advantage to, the public to be pro- 
vided with that information. Further- 
more, since some of the conditions 
forming an integral part of a lease 
would not be disclosed in this pro- 
cess, it would be misleading to the 
public and unfair to the tenants. 


“A high standard both in terms of 
weight and nature of the public inter- 
est is requested to demonstrate that 
the invasion of privacy is clearly out- 
weighed by the public interest. The 
mere fact that public lands are being 
leased certainly does not imply under 
the legislation that the public has a 
right to know. 


“The head of this institution has de- 
termined in accordance with sub- 
paragraph 8(2)(m)(i) of the Privacy Act 
that there is no public interest in this 
case, or if any, would not be persua- 
sive or of such significance to out- 
weigh any invasion of privacy.” 


The complainant’s representations on 
the public interest subject held that she 
was seeking to confirm or refute 
rumours that certain tenants received 
“sweetheart deals” and that friends and 
relatives of politicians have easy access 
to NCC leases. 


A number of questions must be an- 
swered. For example: 


a) What is the “public interest” in 
terms of the purposes of the Access 
to Information Act and the Privacy 
Act? 
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b) What is the potential invasion of 
privacy in the context of this com- 
plaint? 


c) What is meant by “clearly outweighs” 
in the circumstances of this com- 
plaint? 


The public interest concept has no 
single, abstract definition. It may vary 
depending on the facts, on any express 
statutory purpose and on public or pri- 
vate attitudes. 


Section 19 must be interpreted as a limi- 
ted and specific exception to the 
general right of access. But it is different 
because it incorporates by reference 
provisions from the Privacy Act. The 
general right of access to government 
records must be balanced against the 
purpose and any specific provisions of 
the Privacy Act. 


The Privacy Act tips the balance in fa- 
vour of privacy with the words “clearly 
outweighs” in subparagraph 8(2)(m)(i). 
Evidently, Parliament intended that, if 
having regard to all relevant circum- 
stances, the public interest in disclosure 
evenly matches the resulting invasion 
of privacy, the information should not 
be disclosed. Therefore, the public 
interest in disclosure must be demon- 
strably greater to prevail over the pri- 
vacy interest. 


Whether it is demonstrably greater de- 
pends on various factors. One is the 
degree to which the information is re- 
garded as private by the community 
generally and by the persons concerned 
—whether it is treated as sensitive and 
highly private (like an invisible disabil- 
ity) or as a matter of general knowledge: 
(like approximate weight and height). 


Section 3 of the Privacy Act explicitly 
requires some privacy control over 
one’s name, address and financial in- 
formation—the very matters covered by 
the complainant’s access request. 


However, the situation with regard to 
rent is ambiguous. Typically rent fig- 
-ures prominently in the financial affairs 
of tenants—a matter specified in sec- 
tion 3 of the Privacy Act among elements 
of “personal information” not ordinarily 
subject to disclosure. But rent charged 
for a particular property is commonly 

| fodblegin by landlords seeking ten- 
ants. Further, the amounts are routinely 
disclosed by landlords, without the 
tenant’s consent, in such circum- 
stances as real estate transactions and 
through co-operation among creditors. 
At the time of this access request, it was 
NCC policy to routinely disclose to 
creditors who asked the amount of rent 
_paid as well as whether and to what 
degree a particular tenant was in ar- 
rears. 
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Further, the privacy interest in rent 
;amounts is similar in character to the 
privacy interest in the property value of 
an individual’s home which is routinely 
available in tax assessment rolls, real 
estate transactions and expropriations. 


Any harm that invasion of privacy may 
cause the individuals concerned is also 
a consideration. It is not necessary to 
show that specific harm will—or even 
may—be caused, but an invasion of pri- 
vacy is obviously more serious if it does 
harm the one whose privacy has been 
invaded. Harm could be in the form of 
stigma, disgrace, harassment, loss of 
money, employment or friends, or ad- 
‘verse publicity. Such harm is difficult to 
predict, requiring examination of both 
the potential harm and the likelihood of 
harm. 


Harm might befall some NCC residen- 
tial tenants if their names, addresses 
and rents were published. They may 
also be embarrassed to being identi- 
fied as NCC tenants because of the 
rumours of preferential treatment. 


One tenant expressed it this way: 


“| fail to see how the disclosure of this 
personal information could be in the 
interests of the public. However, un- 
less accompanied by the entire 
financial history of each property, 
such disclosure could have a con- 
siderable negative effect for tenants. 


“We already have a ‘nuisance factor 
to contend with vis-a-vis the public, 
which continuance of this entire 

issue will only exacerbate, e.g. on many 
occasions we have had people tres- 
passing to gain access to a creek 
bordering our property, even though 
there is obvious access from an empty 
field on the other side of the water; 
their invariable excuse is that it is NCC 
property so it belongs to the public, 
and the most recent visitor wanted to 
know, ‘what rent do you pay anyway!?’ 


“Some of these encounters have be- 
come unnecessarily difficult because 
of ‘visitor false knowledge, promoted 
by media speculation that anyone 
has access to ‘government’ land, and 
that tenants do not pay enough rent 
anyway. 


“| would expect that these individual 
privacy problems would only in- 
crease if name, rent and location dis- 
closure were to occur.’ 
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Disclosure might demonstrate that no 

NCC tenants benefit from “sweetheart 

deals”, or it could pinpoint those who 

do. On the other hand, non-disclosure 
makes every residential tenant suspect 
and there may well be a public interest 
in clearing the air. 


Section 10 of the National Capital Act, 
R.S.C. 1970 C. N-3, sets out the objects, 
purposes and powers of the NCC. Here 
follows the relevant portions: 


“10. (1) The objects and purposes of 
the Commission are to prepare 
plans for and assist in the devel- 
opment, conservation and im- 
provement of the National Capital 
Region in order that the nature 
and character of the seat of the 
Government of Canada may be in 
accordance with its national sig- 
nificance. 


“(2) The Commission may for the 
purposes of this Act 


“(b) sell, grant, convey, lease or 
otherwise dispose of or make 
available to any person any prop- 
erty, subject to such conditions 
and limitations as it considers 
necessary or desirable...”. 


In its Corporate Administration Manual 
the NCC has established a set of guide- 
lines “to ensure the effective and effi- 
cient leasing of NCC real property”. 


This involves public money and public 
property and the public has a powerful 
interest in knowing how effectively and 
fairly the NCC deals with those who 
have financial dealings with the agency. 
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In its representations, the NCC sug- 
gested that harm might arise from dis- 
closure of inaccurate or misleading infor- 
mation. It cited the many factors already 
listed, claiming they had to be taken into 
consideration to determine whether the 
rents paid were at fair market value. 
Obviously, such factors are relevant, and 
were mentioned in many of the tenants’ 
representations. 


However, the following factors strengthen 
the public interest in disclosure: 


a) The appraisal carried out for the 
Commissioner, which, at the very 
least, provides prima facie evidence 
that NCC rents are generally below 
market value. 


b) The recent public acknowledgment 
by representatives of the NCC that 
some NCC rents are or were below 
market value. 


c) The rumours, which pre-date the 
access request, that certain individ- 
uals may have received special 
favours from the NCC. 


d) The impact that the government- 
imposed “Six and Five” restraint 
program may have had on the ability 
of the NCC to establish rents at fair 
market value. 


This case is not an instance in which an 
applicant fishes for information based 
on totally unsubstantiated allegations. 
There is clear prima facie evidence that 
some—perhaps most—NCC rents are, 
or were, below market value. 


Even if only some tenants were paying 
less than market value, it might be in 
the public interest to disclose all the 
records, particularly if it were impos- 
sible to determine whether in any particu- 
lar case a person was in receipt of a dis- 
cretionary benefit. 


It would be extremely hard to establish 
every discretionary benefit of a financial 
nature extended for whatever reason, 
from time to time. If users of the Access 


to Information Act were to repeat access 


—————— 


requests at different times, the NCC and 
the Information Commissioner could 
become locked in a never-ending con- 
test of who has the most accurate ap- 
praisal at the time of each new request. 
The public interest in this case is based 
on the public’s right to have its concerns 
about the NCC leasing arrangements 


_ laid to rest—not in chasing a moving 


target. 


This investigation identified a legiti- 
mate, overriding public interest in deter- 
mining whether subsidized rents have 


_ been established and subsidized rental 

| properties allocated in an open and equi- 
| table manner by the NCC. That public 

' interest arises whether or not the rents 

_ below market value constitute a “discre- 
' tionary benefit of a financial nature”. Also 
_ the public interest can be served without 
_ providing access to the tenants’ names. If 
_ the rents are released, with reference to 
the already publicly available addresses, 
_ the public can determine itself whether 

NCC rents are fair. 


_ Any user of the Access to Information 
_ Act may allege that the NCC has con- 
| ferred a discretionary benefit of a fi- 

_ nancial nature on an individual tenant 

_ and that there should be disclosure of 


the tenant’s name. Further, anyone may 
suggest in an access request that it is in 
the public interest that the name of a 
given tenant be disclosed for any speci- 
fic reason. 


The Information Commissioner con- 
cluded that, because of rumours exist- 
ing prior to the complaint that at least 
some individuals renting accommoda- 
tion from the NCC benefitted from 
favoritism, and because some NCC 
rents were below market value at the 
time of the access request, the public 
interest must be given preference in this 
case. 


Consequently, the Information Com- 
missioner recommended that the re- 
quested list containing the addresses of 
the residential tenants and the rents to 
be charged in 1984 be disclosed to the 
complainant, subject to the severability 
principle being applied to exempt the 
names of the residential tenants under 
subsection 19(1) of the Access to /nfor- 
mation Act. 


The recommendation was rejected by 
the NCC and the complainant com- 
menced legal action for access to the 
whole of the record concerning the resi- 
dential tenants. 


Non-Profit Leases 


File: 171(2/3) 


Institution: National Capital Commis- 
sion 

Complaint: Refusal - exemption [19(1)] 
Finding: Supportable 

Disposition: Resolution negotiated 
Result: Resolved in full 


On May 10, 1984, access was sought to 
the National Capital Commission 
(NCC) records as follows: 
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a) A list of all rental properties then 
owned and administered by the 
NGC, except garden plots, and; 


b) the names of all tenants and the rent 
charged to each. 


The NCC disclosed its list of rental 
properties but refused to reveal the 
names of tenants or the amount of rent 
they each paid. Explaining its refusal in a 
May 15, 1984, letter to the applicant, the 
NCC cited subsection 19(1) of the Access 
to Information Act, which prohibits dis- 
closure of “personal information” as de- 
fined in section 3 of the Privacy Act: 


“information about an identifiable 
individual that is recorded in any form 
including, 


“information relating to financial 
transactions in which the individual 
has been involved,...the address... 
and...the name of the individual 
where it appears with other personal 
information relating to the indi- 
vidual...”. 


The complaint, made to the Information 
Commissioner May 22, 1984, objected 
to the NCC considering “commercial 
transactions between a body financed 
by taxes and an individual or a corpora- 
tion as ‘personal” and therefore exempt 
from disclosure. 


An investigation began June 11, 1984. 
The investigator's preliminary examina- 
tion, covering farm properties, market 
garden properties, vacant land, land 
unsuitable for leasing, commercial 
properties, houses and multiple resi- 
dences, identified three categories of 
tenants: 
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e Non-profit organizations such as 
federal, provincial, regional and 
municipal governments, churches, 
schools and voluntary organiza- 
tions. (case report 171(2/3)) 


® Businesses. (case report 171(3/3)) 


e |ndividual residential tenants. (case 
report 171(1/3)) 


The investigator challenged NCC’s use 
of subsection 19(1) to withhold infor- 
mation concerning the non-profit orga- 
nizations. Section 19(1) refers to “per- 
sonal information” as defined in section 
3 of the Privacy Act which, in turn, refers 
solely to information about individuals, 
not other legal entities. 


The NCC then invoked paragraph 18(b) 
as well as paragraphs 20(1)(c) and (d) of 
the Access to Information Act. 


Paragraph 18(b) gives the head of a gov- 
ernment institution discretionary power 
to withhold any record that contains 
“information the disclosure of which 
could reasonably be expected to prej- 
udice the competitive position of a gov- 
ernment institution...”. 


Paragraphs 20(1)(c) and (d) forbid the 
head of a government institution from 
disclosing any record that contains 


“ .(c) information the disclosure of 
which could reasonably be expected 
to result in material financial loss or 
gain to, or could reasonably be ex- 
pected to prejudice the competitive 
position of, a third party; or 


“(d) information the disclosure of 
which could reasonably be expected 
to interfere with contractual or other 
negotiations of a third party”. 


When the Commissioner's Office sug- 
gested that none of these exemptions 
covered non-profit organizations, the 
NCC released the requested informa- 
tion where it related to federal, provin- 
cial, regional and municipal govern- 
ments, churches, schools and non- 
profit organizations. 


Mounted Police Records 
File: 195 


Institution: Public Archives 

Complaint: Refusal - exemption 
[15(1)(d)(ii), 16(1 )(c)(11) 
and 17] 

Finding: Well-founded 

Disposition: Report to Minister 

Result: Resolved in full 


The complaint concerned a request for 
access to RCMP documents held by 
Public Archives. The requested docu- 
ments were released to the complainant, 
with exemptions claimed under the inter- 
national affairs and defence [15(1)(d)(ii)], 
law enforcement and investigations 
[16(1)(c)(ii)] and safety of individuals 
[17] provisions of the Act. 


The investigation involved reviewing the 
exempted information as well as numer- 
ous meetings and exchanges of corres- 
pondence with the Public Archives and 
the Canadian Security Intelligence Ser- 
vice (CSIS), the government institution 
now responsible for handling those rec- 
ords. 


As a result of the investigation, Public 
Archives, on the advice of CSIS, disclosed 
the information exempted under sub- 
paragraph 15(1)(d)(il) and withdrew the 
exemption under section 17 of the Act, 
but continued to exempt Royal Northwest 
~ Mounted Police (RNWMP) special agent 
names under subparagraph 16(1)(c)(il). 


Following representations by the com- 
plainant, Public Archives and CSIS, the 
Commissioner concluded that the com- 
plaint was well-founded and recom- 
mended disclosure of the information 
withheld under subparagraph 
16(1)(c)(ii). AS a result of this recom- 
mendation, Public Archives released all 
previously withheld information. 


Employee Record 
File: 319 


Institution: National Defence 
Complaint: Refusal - exemption [19(1)] 
Finding: Well-founded 

Disposition: Report to Minister 

Result: Resolved in part 


The complaint concerned the Depart- 
ment of National Defence’s (DND) re- 
fusal to release certain information re- 
lating to the employment of a named 
person on the grounds that it was per- 
sonal information under section 19 of 
the Act. 


The investigation revealed that the in- 
formation in the DND records ought to 
have been disclosed because it con- 
cerned the position or functions of the 
named individual while he was an em- 
ployee of DND. As a result, the Com- 
missioner recommended to the Minis- 
ter of National Defence that the records 
be released to the complainant. 


Subsequently, additional information 
was released to the complainant but a 
portion of the record was withheld as 
personal information under section 19. 
The Commissioner was satisfied that 
the exempted portion of the records 
was indeed personal information about 
the named individual and did not relate 
to his position or functions as an em- 
ployee of DND. 
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Minutes Withheld 


File: 320 


Institution: Canada Mortgage and 

Housing Corporation 

Complaint: Refusal - exemption 
[21(1)(b)] 

Finding: Well-founded 

Disposition: Report to Minister 

Result: Disputed 


An individual complained of Canada 
Mortgage and Housing Corporation's 
(CMHC) refusal to disclose the minutes 
of the board/executive meetings from 
1970 to March 31, 1985. Disclosure was 
refused through paragraph 21(1)(b) of 
the Act which provides: 


“21.(1) The head of a government insti- 
tution may refuse to disclose any rec- 
ord requested under this Act that 
contains 

(b) an account of consultations or 
deliberations involving officials or 
employees of a government institu- 
tion, a Minister of the Crown or the 
staff of a Minister of the Crown, 


if the record came into existence less 
than twenty years prior to the request.” 


After the investigation, the Commis- 
sioner informed the CMHC President 
that, while there may be valid reasons 
for exempting certain portions of the re- 
quested records under paragraphs 
21(1)(b), the remaining portions ought 
to be released in accordance with the 
principle of severability at section 25 of 
the Act. The department rejected the 
suggestion. 
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In explaining the position, the Commis- 
sioner stated to the complainant: 


“As we have maintained from the out- 
set, CMHC may have good reasons 
for refusing to disclose all of their 
minutes—we just do not know what 
they are. It now appears that there is 
no prospect of finding out. 


“According to the judgment in the 
CRTC case, the Federal Court cannot 
assist you because in a case such as 
this any court-enforceable right to 
disclosure is subject to the discretion 
of the president of CMHC. CMHC’s 
rejection of the proposal for media- 
tion makes further involvement by 
our office useless, as well. Regret- 
tably, we are closing our file on your 
complaint.” 


Severance Applied 


File: 323 

Institution: External Affairs 
Complaint: Refusal - exemption [15(1)] 
Finding: Well-founded 

Disposition: Report to Minister 

Result: Resolved in part 


This access request asked for all rec- 
ords that analyzed the possible impact 
on Canada of U.S. President Ronald 
Reagan’s re-election in 1984 and all 


communications related to such analysis. 


The department refused to disclose any 
records relevant to the request, ex- 
empting them under the international 
affairs and defence provisions [15(1)] 
of the Act. 


Following the investigation, the Com- 
missioner wrote the Secretary of State 
for External Affairs, recommending 
disclosure of as much of the records as 
possible pursuant to section 25 of the 
Act as they contained many media quo- 
tations and other information which 
was well publicized in the months lead- 
ing up to and immediately after the 1984 
U.S. elections. The Secretary of State 
for External Affairs responded that five 
records, severed in accordance with 
section 25, would be made available. 


The Commissioner was satisfied that 
the remaining information was correct- 
ly exempted under subsection 15(1). 


Solicitor-Client Privilege Waived 
File: 339(1/2) 


Institution: External Affairs 
Complaint: Refusal - exemption [23] 
Finding: Supportable 

Disposition: Resolution negotiated 
Result: Resolved in part 


An individual complained when rec- 
ords requested from External Affairs 
were severed and portions withheld 
under section 23, solicitor-client privi- 
ledge. 


As a result of the investigation, the de- 
partment waived the solicitor-client 
privilege in nine of the 13 instances in 
relation to a particular document. 


Researcher's Problems 
File: 341 
Institution: Employment and Immigra- 
tion Canada 

Complaint: Refusal - exemption [19(1)] 
Finding: Well-founded 

Disposition: Report to Minister 

Result: Disputed 


This complaint concerns the denial of 
access to records relating to the 
“Canadian immigration policy and 
practice as it applied to the case of 
[name of person] in the years 1948- 
1951”. The denial was made under sub- 
section 19(1) covering personal infor- 
mation. 


The complainant wished to prepare an 
article for an historical journal and 
thought that the department's files may 
contain documents that he had not seen 
elsewhere and that would be useful to 
the accomplishment of his project. The 
department informed him that most of 
the information was personal and pro- 
tected from disclosure. The balance of 
the records were press clippings which 
the complainant already had. 


The complainant asked the department 
whether consideration to allow access 
to the record could be given under the 
discretionary disclosure provisions of 
section 8 of the Privacy Act subpara- 
graph 2(j)(ii) which reads: 


“8(2) Subject to any other Act of 
Parliament, personal information under 
the control of a government institution 
may be disclosed. 
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“(j) to any person or body for re- 
search or statistical purposes if the 
head of the government institution 


“(ji) obtains from the person or 
body a written undertaking that 
no subsequent disclosure of the 
information will be made in a 
form that could reasonably be 
expected to identify the individual 
to whom it relates; ...” 


When he did not receive a response, he 
complained to this Office. 


The investigator thoroughly reviewed the 
departmental records as well as records at 
Public Archives on persons which were 
similar, and in some cases the same, as 
those in the exempt record. 


The complainant, who considers himself 
an historical researcher, was willing to 
sign an agreement, as stipulated in sub- 
paragraph 8(2)(j)(ii) of the Privacy Act, 
that he would not quote from the de- 
partment’s dossiers or mention their ex- 
istence. 


The Commissioner informed the Minis- 
ter in January 1986, of the complain- 
ant’s offer and recommended that the 
record be made available for review by 
the complainant. 


On March 21, 1986, the Commissioner 
advised the Minister that, because it 
appeared that the department was still 
delaying release of the requested rec- 
ords, she had no alternative but to in- 
form the complainant of his right to 
apply to the Federal Court for a review 
of the department's decision. (The 
review application was made on May 9, 
1986.) 


Question of Privacy 
File: 371 


Institution: Privy Council Office 
Complaint: Refusal - exemption [15(1), 
16(1) and 19(7)] 

Finding: Wel/l-founded 
Disposition: Report to Minister 
Result: Resolved in part 


This complaint concerned information 
withheld in response to a request for 
access to records involving terrorist 
activities in Quebec between June 1, 
1964, and February 1, 1965. The com- 
olainant argued that this event was at 
least 20 years old and that exemptions 
should be applied to as little material as 
possible. 


An investigation was carried out which 
satisfied the Commissioner that the 
Privy Council Office conducted a thor- 
ough records search and that, with one 
exception, the record was correctly 
severed and the exemptions were Sup- 
portable and correct in law. 


The one exception dealt with a docu- 
ment exempted under subsection 19(1) 
of the Act, identified as “List of Persons 
Arrested and Convicted for Criminal 
Separatist Activity”. With the exception 
of the cover page, this was totally ex- 
empted as personal information. The 
Commissioner wrote the Prime Minis- 
ter, recommending release of the docu- _ 
ment, subject to some names not being 
disclosed as some of the persons 
named were not charged or had re- 
ceived pardons. The Commissioner 
also noted that the information in ques- 
tion was public and available through 
the courts of Quebec. The information 
had also been the subject of newspaper 
articles and was available in national 
and public libraries. 
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As a result, PCO released the questioned 
document, subject to exemptions. 


Personal Information 
rile: 1377. 


Correctional Service 

Canada 

Complaint: Refusal - exemption 
[16(1)(d), 19(1), 21(1)(a)] 

Finding: Well-founded 

Disposition: Report to Minister 

Result: Disputed 


Institution: 


An individual complained because por- 
tions of a report he requested on food 
services at the Regional Psychiatric 
Centre (Penitentiary) in Saskatoon 
were exempted under paragraphs 
16(1)(d) and 21(1)(a) and subsection 
19(1) of the Act. 


The Commissioner believed that some 
exemptions were not applicable under 
paragraphs 16(1)(d) and 21(1)(a) and 
subsection 19(1) and representations 
were made to the Correctional Service 
Canada (CSC). As a result, exemptions 
under paragraphs 16(1)(d) and 21(1)(a) 
were cancelled but exemptions were 
maintained under subsection 19(1) of 
the Act. 


The Commissioner provided a report to 
the Solicitor General recommending 
disclosure to the complainant of the 
remaining exempted portions of the 
record. CSC then provided a severed 
record to the complainant, with certain 
portions still exempted under subsec- 
tion 19(1). 


This Office continued to view the com- 
plaint as well-founded and that the re- 
maining portion of the record ought to 
be disclosed to the complainant. The 
Commissioner received the consent of 
the complainant to apply to the Federal 
Court of Canada for a review of the CSC 
refusal to disclose. 


Partial Release 
File: 392 


Institution: Environment Canada 

Complaint: Refusal - exemption [14(a)] 

Finding: Supportable 

Disposition: Discontinued by 
complainant 

Result: No action 


The complaint concerned Environment 
Canada’s refusal to provide the minutes 
of meetings of the Federal-Provincial 
Committee on Air Pollution. The de- 
partment’s decision was based on para- 
graph 14(a) of the Act. 


The department had exempted the 
whole requested record. However, as a 
result of discussions negotiated by this 
Office with the complainant and the de- 
partment, the complainant could re- 
quest specific minutes and the depart- 
ment would release them, subject to ex- 
emptions which, in the department's 
judgement, would prove injurious to 
the conduct of federal-provincial affairs 
if released. The complainant could then 
review the material and decide whether 
to pursue the request for all of the min- 
utes. 


The complainant did not act to secure a 
sample set of the minutes. 
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The Delicate Balance 

File: 412 

Institution: Canada Mortgage and 

Housing Corporation 

Complaint: Refusal - exemption [18(a) 
and (d), 19(1)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


The complaint concerned a refusal by 
Canada Mortgage and Housing Corpo- 
ration (CMHC) to disclose details of its 
undertakings to insure multiple unit 
residential building projects in metro- 
politan Toronto from 1978 through 
1981. 


CMHC refused to disclose the requested 
records on the grounds that portions 
contained personal information, the 
disclosure of which is prohibited under 
subsection 19(1), and that they con- 
tained financial, commercial or techni- 
cal information that belonged to a gov- 
ernment institution and had substantial 
value [18(a)], as well as information the 
disclosure of which could reasonably 
be expected to be materially injurious to 
the financial interests of the Canadian 
government or result in an undue bene- 
fit to any person [18(d)]. 


During negotiations with CHMC, it 
raised other grounds for exemption 
under the Act which could not be ig- 
nored: 


1. Under paragraph 18(b), the institu- 
tion is permitted to withhold a rec- 
ord where disclosure could reason- 
ably be expected to prejudice its 
competitive position. 
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2. Under paragraphs 20(1)(b), (c) and 
(d), the institution is required to 
withhold any record that contains 
financial or commercial informa- 
tion that is supplied to CMHC in 
confidence by a third party and is 
treated consistently in a confidential 
manner by the third party or informa- 
tion where disclosure could reason- 
ably be expected to prejudice the 
competitive position of the third 
party or interfere with its contrac- 
tual or other negotiations. 


it is not the Commissioner's normal prac- 
tice to suggest alternate grounds for 
exemption under the Act or to condone 
additional grounds which have not 
been raised within the time frame pre- 
scribed in the Act. Where such does 
occur, an explanation to the complain- 
ant is warranted. In the present case, 
the exemption under paragraph 18(b) 
was closely related to the grounds of 
paragraphs 18(a) and (d); therefore the 
Commissioner accepted the claim 
under paragraph 18(b) more as a Clari- 
fication of the initial grounds than as a 
completely new ground. 


Exemptions under paragraphs 20(1)(b), 
(c) and (d) all relate to the rights of 
third parties which had not been privy to 
either the access application or the 
complaint. It would have been unfair to 
the third parties to fail to consider their 
interests under the Act simply because 
CMHC did not claim exemptions per- 
taining to them in the first place. 


CMEC sets its premiums using a com- 
plex risk assessment procedure which 
considers the equity ratio, type of con- 
struction, number of units in a building, 
location, housing market, track record 
of the lender and builder. The Commis- 


_ sioner was satisfied that disclosure of 


details of the undertakings to insure 
would likely be of substantial value to 
competitors in the field and therefore 
the exemption, under paragraph 18(a), 
was properly applied. Even information 
which is a number of years old would be 
useful in this respect. 


CMHC argued that disclosure of details 
of undertakings to insure would give a 
competitor an advantage which would 
prejudice CMHC’s competitive position 
in the mortgage insurance market. 
Lending institutions applying for 
mortgage insurance have always done 
so on the basis that information pro- 
vided is in confidence. If it became ap- 
parent to lenders that under the Access 
to Information Act CMHC might dis- 
close information, this could become a 
factor in their business decisions. The 
Commissioner was satisfied that the 
exemption claimed under paragraph 
18(b) was correct as disclosure could 
prejudice CMHC’s competitive position. 


Under paragraph 18(d), CMHC argued 
that any such effect on its competitive 
position could lead to an absolute loss 
of business or a selective drawing away 
of the better risk business, which could 
reduce the mortgage insurance fund to 
the point where it would not be sufficient 
to meet anticipated liabilities. 


The information on the undertakings to 
insure is provided by lending institu- 


tions in confidence. The Office is not 


aware, except where details of mort- 
gages are registered on title, that lend- 
ing institutions have failed to consis- 
tently treat this information as confi- 
dential. As a result, the Commissioner 


_ was Satisfied that, pursuant to para- 
' graph 20(1)(b), CMHC is required to 


withhold from disclosure details of the 


- undertakings to insure. 


Under paragraphs 20(1)(c) and (qd), 
CMHC is required to refuse to disclose 
records where disclosure could have an 
adverse effect on the competitive posi- 
tion, or contractual negotiations, of 
third parties. Since the documents re- 
quested relate to the period 1978 to 
1981, it is not likely that disclosure 
would have adverse effects where mort- 
gages have been taken and the details 
are largely public. However, a signifi- 
cant proportion of the undertakings do 
not culminate in insured mortgage 
loans being advanced and conse- 
quently the undertakings contain a 
great deal of information about lender's 
business transactions which would not 
otherwise be available. The Commis- 
sioner agreed that certain aspects of 
the undertakings, such as the maximum 
equity ratio which CMHC is prepared to 
insure and the premium rates are in- 
formation which, if disclosed, could 
prejudicially affect the lender opera- 
tions. 


The Commissioner concluded that the 
exemption of the requested records 
by CMHC was justified, if not required, 
under the Act. 


CMHC advised the Commissioner that 
it was prepared to disclose limited por- 
tions of the undertakings where the 
same information is publicly available 
through the registry office. 


In such cases, the applicant will be re- 
quired to pay the cost of searching for 
such records and putting them in order. 
Record retrieval would be a manual 
operation. 
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Blanket Exemption 
File: 424 


Institution: Health and Welfare Canada 

Complaint: Refusal - exemption 
[13(1)(a) and (c), 14/(a), 
19(1), 21(1)(a) and (b)] 

Finding: Wel/-founded 

Disposition: Report to Minister 

Result: Disputed 


A representative of an access applicant 
complained that Health and Welfare 
Canada had denied access to records of 
meetings of the National Advisory 
Committee on Immunization (NACI). 


The department claimed the following 
exemptions: 


paragraph 13(1)(a) [confidential in- 
formation from a foreign government 
or institution]; 


- paragraph 13(1)(c) [confidential in- 
formation from a provincial govern- 
ment or institution]; 


- paragraph 14(a) [injury to federal- 
provincial affairs]; 


- subsection 19(1) [personal informa- 
tion]; 


- paragraph 21(1)(a) [advice or recom- 
mendations developed for the 
government]; 


- paragraph 21(1)(b) [consultations or 
deliberations involving government 
employees, etc.]. 


The department failed to indicate the 


extent to which each of the exemptions 
applied to the requested records. 
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In the course of the investigation, the 
Office learned that the department in- 
tended that paragraph 21(1)(b) apply to 
the records in their entirety. The Com- 
missioner recommended to the Minister 
that the department withdraw its blanket 
exemption and disclose the records, 
subject to any other appropriate exemp- 
tions under the Act. This Office did not 
consider the accounts of the NACI to be 
consultations or deliberations involving 
federal government officials or em- 
ployees because the NACI generally 
has only one federal government mem- 
ber. 


The Minister rejected the recommenda- 
tion for disclosure and has maintained 
a blanket exemption under paragraph 
21(1)(b) as well as exemptions of por- 
tions of the records on the grounds de- 
scribed previously. The Minister stated 
that disclosure of the minutes would 
seriously affect the capability of the 
committee to deliberate and advise 
freely on health protection issues and to 
produce essential statements on immu- 
nization. 


The Commissioner did not agree with 
the blanket exemption and, with the 
consent of the complainant, filed an 
application in Federal Court of Canada. 


Why Investigations Take So Long 

File: 439 

Institution: Energy, Mines and 

Resources 

Complaint: Refusal - exemption [19(1), 
20(1)(b) and (c), 23] 

Finding: Supportable 


Disposition: Resolution negotiated 
Result: Resolved in part 


| 
| 
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An individual complained that the De- 
partment of Energy, Mines and Re- 
sources (EMR) had denied him access 
to Canadian Home Insulation Program 
administration records. 


The department advised the complain- 
ant that notifications of intention to dis- 
close were sent to third parties in ac- 
cordance with subsection 28(1) of the 
Act and that information available for 
disclosure would subsequently be sent 
to him. They also provided him with 
some accessible records or portions of 
records but claimed exemptions under 
subsection 19(1) and section 23. The 
investigator disagreed with most of the 
exemptions. 


During the investigation, the depart- 
ment contacted the third parties and ad- 
vised them that a simple repetition of 
the words of the cited sections of the 
Act would not satisfy the Information 
Commissioner. The department made it 
absolutely clear to the third parties that 
it was their responsibility to demon- 
strate that release of each particular 
document, or part of a document, could 
reasonably be expected to result in injury 
to them. 


Eventually, additional records were lo- 
cated and released and records were 

gradually released as third parties’ re- 

sponses slowly came in. 


The investigation revealed that some of 
the records exempted under subsection 
19(1) and section 23 had been withheld 
improperly. The department agreed to 
release some of the records but con- 
tinued to exempt the remaining records 
under subsection 19(1) and section 23. 
It also exempted some of the records as 
third party information under para- 
graph 20(1)(b). 


The investigator finally persuaded the 
department to apply severance where 
whole documents had been withheld 
and to cancel the section 23 exemptions. 
In all, the period of negotiating took 14 
months. 


CPIC Records 


File: 450 


Institution: Royal Canadian Mounted 

Police 

Complaint: Refusal - exemption 
[13(1)(c) and (d), 16(2)(c), 
19(1)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


An individual sought copies of reports 
indicating possible violations of the 
Canadian Police Information Centre 
(CPIC) policy and copies of reports of 
any serious, flagrant or continuous 
breaches of CPIC policy. The Royal 
Canadian Mounted Police (RCMP) 
stated that the requested records would 
not be released based on paragraphs 
13(1)(c) and (d), paragraph 16(2)(c) 
and subsection 19(1) of the Act. 


Paragraph 16(2)(c) of the Act, provides 
that an institution may refuse to dis- 
close a record that contains information 
the release of which could reasonably 
be expected to facilitate the commis- 
sion of an offence. Based on the investi- 
gation, the Commissioner was satisfied 
that the disclosure of the documents re- 
quested could result in the injury. de- 
scribed in paragraph 16(2)(c) and since 
that paragraph applied to all the ex- 
empted records, there was no need to 
consider whether the other exemptions 
were justified in whole or in part. 


NN  — 


The complainant made representations 
which included the following: 


“It is not my intention to discover in- 
formation that reasonably may be 
expected to facilitate the commission 
of an offence. On the contrary | want 
to find out whether there have been 
breaches of CPIC policy. 


“...If the RCMP is successful in invok- 
ing paragraph 16(2)(c) am | then 
justified in concluding that there in- 
deed have been criminal violations 
involving CPIC use, but the RCMP re- 
fuses to reveal any and all informa- 
tion about those violations, including 
their number, which could range 
from one to one hundred to one thou- 
sand? I’m not sure that is the impres- 
sion the force wishes to leave.” 


The Commissioner informed the com- 
plainant that whether he intended to 
discover information that could reason- 
ably be expected to facilitate the com- 
mission of an offence was not relevant 
to the exemption. The test was whether 
the information, if made available to 
any member of the public through the 
Act, could have the described effect. 


The Commissioner added that the suc- 
cessful use of paragraph 16(2)(c) did 
not necessarily mean that there had 
been criminal violations involving CPIC 
use. Such incidents may have been 
accidental or may not have led to crimi- 
nal activity. 


The complaint was dismissed because 
disclosure of details of CPIC policy 
breaches, not necessarily the technique 
of the violation but just dates, places 
and numbers of breaches, could identi- 
fy potential weaknesses in the system. 
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Disclosure could enable intrusion into 
the system and could reasonably be ex- 
pected to facilitate the commission of 
an offence. For example, an intruder 
could learn whether he or she had been 
identified by the police as a suspect and 
which identifying features had been 
recorded. The person might even be 
able to delete information or suppress 
its retrieval. 


On severance the RCMP stated that, 
“an attempt was made to sever the re- 
quested information under section 25 
of the Act. However, the preponder- 
ance of material fell into the exempt 
category rendering the remaining ma- 
terial unintelligible.” 


The Commissioner explained that as a 
matter of policy government institutions 
are urged by her office to sever and re- 
lease what portions of the record it can 
and let the complainant judge whether 
the disclosed material is useful or even 
intelligible. In this case the portion of 
the record that could be disclosed 
would contain virtually no information 
responsive to the request. The Com- 
missioner thought it would be a waste 
of government and the complainant's 
time to go through the exercise. How- 
ever, the complainant was informed 
that, if he wished to have the severance 
done, she would make such a recom- 
mendation to the RCMP. 


Information Made Public Elsewhere 
File: 451 


Institution: Treasury Board 

Complaint: Refusal - exemption [19(1), 
21(a), 23)] 

Finding: Supportable 

Disposition: Resolution negotiated 


Result: Resolved in full 


a 


This complaint concerned the exemp- 
tions claimed by Treasury Board under 
subsection 19(1)—personal informa- 
tion, paragraph 21(1)(a)—advice or rec- 
ommendations developed for a govern- 
ment institution or Minister of the 
Crown, and section 23—solicitor/client 
privilege, concerning his request for a 
report on a specific conflict of interest 
case. 


The Commissioner's Office learned 

that portions of the material contained 
in the report had been disclosed at a 
hearing by the Public Service Commis- 
sion. Members of the media were pres- 
ent at this hearing and the proceedings 
were thus reported. It was subsequently 
learned that appeals had been launched 
in the Supreme Court of Canada and 
the report had been filed with the Court, 
thereby placing it in the public domain. 
The Commissioner’s representation 
that the report was releasable was 
accepted. 


Exception Is Court Action 


File: 493(2/2) 

Solicitor General 

Refusal - exemption 
[13(1)(a), 15(1)(e) and (g), 
16(1)(a)(i) and (iii), 21(1)(a) 
and (b)] 

Finding: Supportable 

Disposition: Resolution negotiated 
Result: Resolved in part 


Institution: 
Complaint: 


An individual sought access to “rec- 
ords or any other material supplied by 
the Department of the Solicitor General 
and its employees to any agency of the 
United States concerning [a named 
Canadian author]”. 


The department released one letter and 
part of a telex, informing the applicant 
that the balance of the records were ex- 
empt under paragraphs 13(1)(a), 
15(1)(e) and (g), 21(1)(a) and (b), and 
subparagraphs 16(1)(a)(i) and (iii) of 
the Act. 


In each case only the exemption that 
appeared to be most readily sustainable 
was considered, even though more than 
one ground for exemption was claimed 
in all documents. 


The Commissioner informed the com- 
plainant that, with one exception, the 
exemptions the department made were 
justified, based on the designated pro- 
visions of the Act. 


The one exception was a document ex- 
empted under paragraph 21(1)(b) and 
subparagraphs 16(1)(a)(i) and (iii). The 
Commissioner wrote to the Solicitor 
General recommending that the ques- 
tioned document be released. The Soli- 
citor General refused to release the rec- 
ord and the Commissioner advised the 
complainant that, with his consent, 

she was prepared to take the exemption 
of that one document to the Federal 
Court of Canada. This was done on 
June 26, 1986. 


Third Party Action 
File: 497 


Institution: Environment Canada 

Complaint: Refusal - exemption 
[20(1)(d)] 

Finding: Supportable 

Disposition: Resolution negotiated 

Result: Resolved in part 


This complaint resulted from a request 
for access to a list of all hydro electric 
transformers and other equipment con- 
taining PCBs (Polychlorinated biphenyls) 
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in the City of Montreal. The department 
advised the applicant that the list was 
not available because it may infringe on 
the rights of those using PCBs and 
claimed an exemption pursuant to sub- 
section 4(4) of the Environmental Con- 
taminants Act and relying strictly on the 
provisions of the Access to Information 
Act. 


The department, in accordance with the 
Act, had advised 271 firms of the depart- 
ment’s intention to disclose the re- 
quested records, inviting representa- 
tions from any of them if they objected 
to the disclosure. 


The department concluded that only 
two firms gave reasons sufficient to 

warrant exemption under paragraph 
20(1)(d) of the Act. 


The Commissioner informed the com- 
plainant that she was satisfied that the 
records regarding the two firms were 
properly exempted. 


The records of the remaining 269 firms 
were considered disciosable by the de- 
partment and this Office. However, two 
additional firms which had objected to 
the disclosure of their records filed 
applications in Federal Court under 
section 44 to block the proposed dis- 
closure. In the interest of pursuing the 
disclosure of the records of these two 
firms, the Information Commissioner 
was granted leave to intervene in the 
cases. The court held that a proper des- 
ignation order had not been made as 
required under section 73. 


The investigation has been closed 


pending further action by the depart- 
ment. 
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Prime Ministerial Discussions 


File: 547 

Institution: Privy Council Office 
Complaint: Refusal - exemption [14] 
Finding: Well-founded 

Disposition: Report to Minister 
Result: Resolved in full 


An individual complained when infor- 
mation was exempted under section 14 
in response to his request for Cabinet 
minutes and records of discussions be- 
tween Prime Minister Pearson and 
Premier Lesage on May 4 and 11, 1965. 
Privy Council Office (PCO) had provided 
seven pages of documents but eight 
portions of the records were exempted. 


The Commissioner's investigator ex- 
amined news articles and editorials 
which appeared in Ottawa and Montreal 
newspapers at the relevant time, as well 
as the Hansard record of the Commons 
debates. The Commissioner was satis- 
fied that both the substance and tenor 
of the discussions between Mr. Pearson 
and Mr. Lesage were known to the pub- 
lic and that officials in the Privy Coun- 
cil Office had not demonstrated how 
disclosure of the exempted portions of 
the requested records could injure 
Canada’s conduct of federal-provincial 
affairs. 


As a result of the investigation and a re- 
port to the Prime Minister, PCO dis- 
closed the previously-exempted rec- 
Ords in their entirety. 


Third Party Protected 

File: 561 

Institution: Supply and Services 

Canada 

Complaint: Refusal - exemption 
[20(1)(b), (c) and (d)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


An individual complained when he was 
provided with the names of the firms 
bidding on a specified contract but was 
denied the unit prices based on para- 
graphs 20(1)(b), (c) and (d) of the Act. 


The investigation revealed that the de- 
partment contacted the third parties 
who objected to the release of the unit 
prices. 


The Information Commissioner ex- 
amined the documents in question and 
found that they met the tests in para- 
graphs 20(1)(b), (c) and (d) as they 
contained financial and commercial in- 
formation supplied to a government 
institution and had been treated con- 
sistently in a confidential manner by 
third parties. Further, the disclosure of 
the unit prices could reasonably be ex- 
pected to prejudice the competitive 
position of third parties. 


The complainant said that in the past he 
was always able to get such informa- 
tion. Prior to the Act coming into force 
in 1983, the department did on occasion 
release this information. However, the 
policy changed in anticipation of the 
new legislation and the information re- 
quested has consistently been ex- 

~ empted unless third parties agree to 

_ disclosure. There is no indication that 
this information has not been treated 
consistently in a confidential manner 
since the beginning of the Access to 
Information Act. 


Solicitor-Client Privilege 
File: 570 
Institution: Employment and Immigra- 
tion Canada 

Complaint: Refusal - exemption [23] 
Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


An individual complained when Employ- 
ment and Immigration Canada (CEIC) 
refused to release a copy of a study per- 
taining to the compatibility of the 
Unemployment Insurance Act and the 
Charter of Rights and Freedom. 


The investigation revealed that parts of 
the introduction to the study were re- 
leased and the rest was exempted under 
section 23 of the Act. The documents in 
question were examined to determine 
whether the exemption was properly 
applied. The records comprised ma- 
terial prepared by CEIC specifically for 
review by lawyers with the Department 
of Justice, and sought the comments of 
legal counsel. Therefore the Commis- 
sioner was Satisfied that the records 
constituted information subject to 
solicitor-client privilege, a concept 
developed under the common law. 


Section 23 of the Access to Information 
Act does not mandatorily prohibit gov- 
ernment institutions from disclosing 
material subject to privilege, but rather 
permits the head of a government insti- 
tution to refuse disclosure. A Commis- 
sioner’s review of news stories and 
other public documents determined 
that the claimed privilege had not been 
compromised by the government. 
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The Commissioner also considered 
whether CEIC might disclose, or ought 
to have disclosed, the requested rec- 
ords notwithstanding its discretion to 
exempt them. This took into account 
comments from the complainant about 
the cost to taxpayers of the study of the 
Unemployment Insurance program. 
However, the Commissioner accepted 
that it is within CEIC’s rights not to dis- 
close details of legal opinions sought 
and received. 


The Commissioner pointed out that as 
a result of the Federal Court ruling in 
the case of Information Commissioner 
v. Chairman of Canadian Radio-Televi- 
sion and Telecommunications Com- 
mission (Federal Court, Trial Division, 
No. T-707-85, February 28, 1986) the 
final word in the exercise of discretion 
rests with the Minister of Employment 
and Immigration, so long as the record 
is properly characterized as subject to 
solicitor-client privilege. 


Job Descriptions 


File: 578(1/2) 

Institution: External Affairs 

Complaint: Refusal - exemption [15(1)] 
Finding: Supportable 

Disposition: Resolution negotiated 
Result: Resolved in part 


This complaint involved a complete ex- 
emption under subsection 15(1) of 
documents requested for the job de- 
scription and classification evaluation 
rationales for five specific positions. 


The investigation revealed that the re- 
quested five job descriptions were 

drawn in part from classified informa- 
tion that was supplied to, and held by, 


the department in confidence. Through 
negotiations with officials of the depart- 
ment, they agreed to release portions of 
the record, with the remainder ex- 
empted under subsection 15(1) of the 
Act. 


The Commissioner informed the com- 
plainant that the exempted portions 
were examined and she was Satisfied 
that they contained information the 
disclosure of which could reasonably 

be expected to be injurious to the detec- 
tion, prevention or suppression of sub- 
versive or hostile activities and that the 
exemptions were correctly applied by 
the department. 


Penitentiary Sites 


File: 581(1/2) 

Correctional Service 

Canada 

Complaint: Refusal - exemption 
[21(1)] 

Finding: Supportable 

Disposition: Resolution negotiated 

Result: Resolved in full 


Institution: 


An individual requested “all information 
related to and including recommenda- 
tions made or received by the govern- 
ment on the best and most cost effect- 
ive locations to build federal prisons in 
Canada in the 1980’s (beginning in 
1980)”. The department provided some 
records but exempted most of them 
under subsections 21(1) and 69(1) of 
the Act. 


As a result of the Commissioner’s in- 
vestigation, Correctional Service 
Canada released all the records that 
were Originally exempted under sub- 
section 21(1). Exclusions under sub- 
section 69(1) are dealt with separately. 
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Aircraft Accident Report 


File: 594 

Institution: Canadian Aviation Safety 
Board 

Complaint: Refusal - exemption 
[16(1)(c)(iii)] 


Finding: Supportable 
Disposition: Resolution negotiated 
Result: Resolved in full 


An individual requested copies of docu- 
ments on Aircraft Accident C-GPAM, 
February 15, 1985, at Pembroke Air- 
port. The Canadian Aviation Safety 
Board forwarded a quantity of material 
to the requestor but exempted page 4 of 
the report “Elevation View of Locale” 
under subparagraph 16(1)(c)(ili) of the 
Act. 


An investigator discussed the complaint 
with an official of the Canadian Aviation 
Safety Board and arranged to examine 
the document. However, before the 
meeting took place, the Board released 
the exempted document. 


Public Interest 
601 


Institution: External Affairs 

Complaint: Refusal - exemption 
[20(1)(b) and (c)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


An individual objected to the exemp- 
tions under paragraphs 20(1)(b) and (c) 
claimed by External Affairs in response 
to his request for records showing the 
volume of cheese imported by individ- 


ual importers in 1983, 1984 and 1985. He 


contended that the decision to grant an 
import quota rested entirely with the 
federal government, that the decision 
presumably is made in the public inter- 
est and therefore the public has a right 
to know. He also contended that there is 
a clear economic advantage and bene- 
fit conferred with the right to import and 
that the public has a right to know the 
nature and extent of these benefits. 


While accepting the argument and the 
amount of the quotas that there may be 
a public interest in disclosure, the Com- 
missioner was satisfied that the infor- 
mation, if released, “could reasonably 
be expected to result in material finan- 
cial loss or gain to, or could reasonably 
be expected to prejudice the competi- 
tive position of, a third party”. In such 
circumstances, the exemption para- 
graph 20(1)(c) is mandatory. 


The complainant made representations 
favoring release of cheese import 
quotas. He concluded that “...the pro- 
confidentiality argument rests on two 
false assumptions - 1. That the permit 
system exists to provide a profit for 
every importer and 2. That confiden- 
tiality is crucial to preserving that profit- 
ability.” He also contended that the 
profits work against the public interest 
and this public interest overrides the 
“commercial confidential” argument. 


The Commissioner replied: 


“Having been persuaded that the in- 
formation that was withheld from you 
in this case was confidential business 
information and that release might 
cause material financial loss or gain 
to a third party, | have no choice in 
terms of the Access to Information Act 
but to support the exemptions. The 
morality of the quota system is, right- 
ly or wrongly, not part of the Informa- 
tion Commissioner’s consideration. 
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In other words, | cannot use any 
public interest arguments to per- 
suade the government to change its 
mind. 


“.... remain convinced that refusal to 
disclose must be supported if the rec- 
ord has been legitimately exempted 
under subsection 20(1)(b) and (c), 
even if it might be in the public inter- 
est that the information be dis- 
closed.” 


Loss of Land Use Studies 


File: 602 

Indian Affairs and Northern 

Development 

Complaint: Refusal - exemption 
[20(1)(b) and (d)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


Institution: 


The complaint involved access to copies 
of loss of use studies by Indian Bands 
seeking Compensation from the Gov- 
ernment of Canada in connection with 
loss of land. The department exempted 
the studies under paragraphs 20(1)(b) 
and (d) of the Act. 


According to the complainant, these 
Studies could have been released to him 
under paragraph 8(2)(k) of the Privacy 
Act as he was researching and validat- 
ing the claims, disputes and grievances 
of and for a specific Indian Band. 


The investigation confirmed that, in 
addition to one particular study that 
could not be supported under para- 
graphs 20(1)(b) and (d), segments of 
other studies did not qualify for exemp- 
tion under section 20 because settle- 
ment had been achieved and negotiat- 
ing positions could not be jeopardized. 
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The department reviewed the exemption 
and agreed it should have invoked para- 
graph 21(1)(c) concerning the specific 
study. The department informed the com- 
plainant of the error. It also agreed that it 
could release the settled studies but that it 
would have to ask the Indian Bands 
whose claims had been settled if they 
objected to the release of the studies they 
submitted in support of claims. All of the 
Indian Bands contacted objected to dis- 
closure of the requested records because 
either the information was supplied in 


confidence or the study was still in use as- 


negotiations on a claim and therefore ex- 
empt under paragraph 20(1)(d). 


The Commissioner was satisfied that the 
remaining exemptions claimed under 
paragraph 20(1)(b) were justified. Loss of 


land use studies involving trees, wild ani-_ 


mals, fishing and natural resources, deal 
with food to Indians and have monetary 
value. Further, the studies are technical 
because the information stresses 
boundaries and land sites. The other ex- 
emption claimed under paragraph 
20(1)(d) was also proper in that disclosure 
could reasonably be expected to interfere 
with contractual or other negotiations of a 
third party. If the loss of use studies were 
supplied the opposition, it could inter- 
fere with negotiations and cause material, 
financial loss or gain to a third party Band. 
The Bands pay considerable amounts for 
the land use studies and, once produced, 
they could be obtained and adapted for 
re-use by other Bands or their agents at 
considerably reduced sums. 
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The Commissioner was satisfied that the 
department had correctly applied the ex- 
emption under paragraph 21(1)(c) as the 
study was done on behalf of the depart- 
ment for its information and as such con- 
tained “positions or plans developed for 
the purpose of negotiations carried on or 
to be carried on by or on behalf of the 
Government of Canada’. 


Could Cause Injury 
File: 611 


Institution: Health and Welfare Canada 

Complaint: Refusal - exemption [19(1), 

| 20(1)(a), (b) and (c)] - [10] 
Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


_An individual requested access to the 
Notice of Compliance of a particular 
drug. The department advised him that 
it could not comply with his request and 
that, if such information did exist, it 
would be exempted under subsection 
19(1) and paragraphs 20(1)(a), (b) and 
(c) of the Act. The individual objected to 
_the response, contending that the sec- 
tions cited by the department were not 
applicable. 


_ As a result of the investigation, the 
Commissioner was satisfied that dis- 

_ closure of the existence, or non-exis- 
tence, of the type of record requested 

_ could be expected to cause the injury 
contemplated in paragraph 20(1)(c). 

_ Paragraphs 20(1)(a), (b) and subsection 
19(1) may have also been applicable, 
but were not addressed. Confirmation 
that a prescription drug has, or has not, 
reached the Notice of Compliance 

_ stage before approval is made public 

_ could seriously prejudice the manu- 

- facturer’s competitive position in the 

_ process of developing and acquiring 
approval to market the new product. 


The Commissioner also informed the 
complainant that, under section 10 of 
the Act, the head of a government insti- 
tution is not required to indicate 
whether a record actually exists. How- 
ever, the provisions on which refusal 
could reasonably be expected to be 
based must be provided. 


War Death 
File: 617 


Institution: Public Archives 
Complaint: Refusal - exemption [(19(1)] 
Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


An individual complained that she had 
been denied access to minutes of the 
1945 2nd Naval Enquiry into her 
brother's death as well as the war record 
of an associate of her brother. 


The investigation showed that copies of 
the brother’s service file and board of 
enquiry file had been sent to the com- 
plainant. A small amount of personal 
information on other individuals was 
exempted. A review of these exemp- 
tions confirmed that they were lawfully 
applied as provided under subsection 
19(1) of the Act. 


The Commissioner informed the com- 
plainant that the investigation showed 
that she had received all the information 
to which she was entitled and that there 
was no indication in Public Archives 
that a second board of enquiry was ever 
held. 


Further, Public Archives never received 
the war record of her brother’s asso- 
ciate and could, therefore, not respond 
to this request. 
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Minutes Released 


File: 622 

Institution: Canadian Commercial 
Corporation 

Complaint: Refusal - exemption 
[21(1)(a)] 


Finding: Supportable 
Disposition: Resolution negotiated 
Result: Resolved in part 


An applicant complained when the 
Canadian Commercial Corporation 
(CCC) denied him access to minutes of 
the Industrial Advisory Committee. The 
CCC denial of access to the documents 
was under paragraph 21(1)(a) and 
based on the grounds that the informa- 
tion therein contained advice or recom- 
mendations developed by, or for, a 
government institution or a Minister of 
the Crown. 


In light of a Federal Court decision in 
the case of the Information Commis- 
sioner v. CRTC, the Corporation could 
simply have maintained its position, 
knowing that its decision to exempt 
could not effectively be challenged in 
Court. Corporation officials decided, 
however, to apply the principle of 
severability and it released almost all of 
the minutes, exempting only certain 
segments under paragraph 21(1)(a). 


The Commissioner informed the com- 
plainant that she was satisfied that the 
exemptions had been legitimately 
claimed by CCC as such exemptions 
constituted advice or recommendations 
within the meaning of that paragraph. 
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CSIS Manual 
File: 625 


Canadian Security Intelli- 
gence Service 

Complaint: Refusal - exemption [15(1)] 
Finding: Well-founded 

Disposition: Report to Minister 

Result: Resolved in part 


Institution: 


The complaint concerned the refusal by 
the Canadian Security Intelligence Ser- 
vice (CSIS) to release under subsection 
15(1) of the Act its Operational Manual 
and Technical Aids, Policy and Pro- 
cedures Manual. 


The investigation revealed that the 
manuals could not be exempted in their 
entirety under subsection 15(1). As a 
result, the Commissioner recom- 
mended to the Minister that the records 
be released subject to severance under 
section 25 of the Act. 


CSIS complied with the recommenda- 
tion and released to the complainant 
the severed records, with exemptions 
claimed. 


information/Public Figure 
File: 626 
Institution: Employment and Immigra- 
tion Canada 

Complaint: Refusal - exemption [19(1)] 
Finding: Well-founded 


Disposition: Report to Minister 
Result: Disputed 


The complainant had requested rec- 
ords concerning a well-known public 
figure. When Employment and Immi- 
gration Canada refused to disclose any 
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documents on the file, except press 
clippings, on the ground that they were 
considered to be personal information 
under subsection 19(1) of the Act, the 
requestor complained, noting that 
“documents released by the Public Ar- 
chives of Canada have resulted in a 
great many details of [the named per- 
son’s] past being made public’. 


The investigation revealed that the de- 
partment said most of the material on 
file was personal information, but did 
not identify what was not personal. The 
department agreed that some of the 
records may have become public know- 
ledge and that it would do a review, as 
resources permitted, to see if release of 


‘some of the material was possible. 


The investigator’s review of records at 
Public Archives Canada found docu- 
‘ments among some of the publicly 
available historical records which ap- 
‘peared to be similar, and in some cases 
the same, as the records which Employ- 
ment and Immigration Canada had re- 
pesed to disclose. 


fon May 8, 1986, the Commissioner re- 
ported her findings to the Minister of 
Employment and Immigration, recom- 
‘mending that the requested records be 
‘made available to the complainant by 
June 6, 1986. When the complainant 
had not received anything by June 11, 
1986, he authorized the Information 
Commissioner to apply to the Federal 
Court for a review of the department's 
refusal. 


Native Claims Policy 


File: 631 

Institution: Indian Affairs and Northern 
Development 

Complaint: Refusal - exemption 
[21(1)(a)] 


Finding: Not supportable 
Disposition: Dismissed 
Result: No action 


An individual objected to exemptions 
claimed under paragraph 21(1)(a) by 
the Department of Indian Affairs and 
Northern Development regarding a re- 
quest for access to paragraphs 15 to 27 
inclusive and Annex B of the discussion 
paper on Native Claims Policy. 


The investigation revealed that the dis- 
cussion paper was prepared by the de- 
partment to inform federal Cabinet mem- 
bers of the various land entitlement issues 
and options the government might 
consider when developing negotiating 
positions. 


When submitting the paper to Cabinet, 
the department recommended that the 
paragraphs dealing with compensa- 
tion (paragraphs 15 to 24 inclusive), 
financial considerations (paragraphs 
25 to 27 inclusive), and specific claim 
settlement - estimated expenditures 
(Annex B), not be released to the public. 
Cabinet subsequently confirmed that, 
while the other portions of the discus- 
sion paper could be released, these 
particular sections should be exempted 
under paragraph 21(1)(a) of the Access 
to Information Act. 


The Commissioner found that the dis- 
cussion paper, and more particularly 
those portions that were exempted, 
represented positions or plans developed 
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specifically for the purpose of negotia- 
tions carried on by, or on behalf of, the 
Government of Canada. The exempted 
portions contained suggestions or 
options for consideration by federal 
negotiators and the release of this in- 
formation could unfairly compromise the 
federal government's ability to negotiate. 
Consequently, the Commissioner was 
satisfied that the exemptions were 
properly applied. 


Public Opinion Survey 


Files: 638, 643(1/2) 
663(1/2), 677(1/2) 
Institution: Finance 


Complaint: Refusal - exemption [18(d)] 
Finding: Supportable 

Disposition: Resolution negotiated 
Result: Resolved in part 


Four individuals lodged separate com- 
plaints against the Department of Fi- 
nance because of its refusal to apply 
the severance principle under section 
25 of the Act to release a public opinion 
survey conducted for the department. 
Finance denied access to the records 
on the basis of paragraph 18(d) of the 
Act because it held that the document 
was background information for the 
Minister to develop economic policies 
and make decisions on the direction 
and management of the economy. 


As a result of the investigation, the de- 
partment severed the requested survey 
and released 55 of the 107 pages of the 
report. It exempted the remaining pages 
under paragraph 18(d). 


Public Opinion Survey 


Files: 643(2/2), 
663(2/2), 677(2/2) 
Institution: Finance 


Complaint: Refusal - exemption [18(d)] 
Finding: Supportable 

Disposition: Resolution negotiated 
Result: Resolved in full 


Three individuals lodged similar com- 
plaints against the Department of Fi- 
nance because of its refusal to release a 
public opinion survey conducted for the 
department. 


Originally the department denied access 
to the entire survey under paragraph 
18(d) of the Act because “it served as 
background for the Minister in the on- 
going development of economic policies 
and in the making of certain decisions on 
the direction and management of the 
economy”. As a result of the investiga- 
tion, the department severed the record 
and released portions to the complain- 
ants. They objected to this partial re- 
lease and acted to have the entire 
survey made public. 


The Commissioner's investigator made 
representations for the release of the 
whole survey, pointing out various rea- 
sons why continued denial could not be 
supported. As a result, the department 
released the entire report. 
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Public Interest 


File: 652 


Institution: Canadian Security Intelli- 

) gence Service 

Complaint: Refusal - exemption [19(1)] 
Finding: Well-founded 

Disposition: Report to Minister 

Result: Resolved in part 


An individual objected when he was 
denied access to records on a named 
person under subsection 19(1). 


'The investigation showed that the in- 
formation contained in the Canadian 
Security Intelligence Service (CSIS) file 
‘on the named person was personal in- 
formation as defined by section 3 of the 
Privacy Act. However, major details of 
the case had been public since 1945, and 
most of the erroneous information con- 
‘tained in the public information had been 
‘corrected by the Royal Canadian 
Mounted Police summary of the case 
released in 1983. In addition, attempts 
had been made over the years to gain 
-access to the file, indicating a public 
interest in its disclosure. 


Accordingly, the Commissioner re- 
ported to the Solicitor General of 
Canada that, in her view, exemptions 
19(2)(b) and (c) to paragraph 19(1) of 
the Access to Information Act should 
apply. The Commissioner held that 
paragraph 19(2)(b) covered the infor- 
mation contained in the records that 
was publicly available, though not in the 
detail contained in the person's file. 
With reference to paragraph 19(2)(c), it 
was the Commissioner's opinion that re- 
lease was authorized by subparagraph 
-8(2)(m) of the Privacy Act in that public 
interest in disclosure clearly out- 
weighed any real invasion of the 
-person’s privacy. 


As a result, CSIS informed the com- 
plainant that access would be granted. 


Seeks Clarification 


Files: 657, 698, 708, 830 

Institution: /mmigration Appeal Board 
Complaint: Refusal - exemption [17] 
Finding: Well-founded 

Disposition: Report to Minister 

Result: Disputed 


Four individuals complained of the 
refusal by the Immigration Appeal 
Board (IAB) to disclose entire records 
about the Board’s decision to grant ref- 
ugee status to a named person under 
section 17 of the Act, which provides: 


“The head of a government institution 
may refuse to disclose any record re- 
quested under this Act that contains 
information the disclosure of which 
could reasonably be expected to 
threaten the safety of individuals.” 


Based on a review of the records, the 
Commissioner advised the Chairman of 
the Immigration Appeal Board that the 
investigation did not identify sufficient 
justification to support the Board's con- 
tention that the total exemption of the 
records was necessary to protect an 
individual’s safety. 


The Board responded that a quorum of 
the Board, designated to hear the 
named case, delivered a decision from 
the bench allowing a motion for an 

in camera hearing. 
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Section 82 of the /mmigration Appeal 
Act 1976 reads: 


“An appeal to the Board should be 
heard in public but if any party there- 
to so requests the Board may in its 
discretion direct that the appeal be 
heard in camera”. 


The Chairman of the Board found no 
authority to vary that decision. 


The issue now is whether the Immigra- 
tion Appeal Board, as a Superior Court 
of record, is permitted or required to 
maintain the secrecy of in camera pro- 
ceedings where a request for those rec- 
ords has been made under the Access to 
Information Act. 


There was no dispute that the IAB is 
subject to the Act, but the Chairman of 
the Board doubted that the rights of a 
requestor to receive records under the 
Act override the decision lawfully taken 
by three Immigration Appeal Board 
members, acting independently of the 
Chairman, to conduct a hearing in 
camera and to maintain the secrecy of 
the proceedings. 


This Office believed that when Parlia- 
ment passed the Access to Information 
Act and included the Immigration 
Appeal Board in Schedule | as a govern- 
ment institution subject to the Act, it 
intended that the provisions of other 
statutes, including the provisions in the 
Immigration Act 1976 authorizing the 
Board to conduct in camera hearings, 
are to yield in favour of the right to dis- 
closure under section 4 of the Access to 
Information Act, which reads, in part: 
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“Subject to this Act, but notwithstand- 
ing any other Act of Parliament, every 
person...has a right to and shall, on 
request, be given access to any rec- 
ord under the control of a govern- 
ment institution.” 


In some instances, provisions in other 
statutes prohibiting the disclosure of in- 
formation have been effectively incor- 
porated by reference into the Access to 
Information Act through subsection 
24(1) which reads: 


“The head of a government institution 
shall refuse to disclose any record re- 
quested under this Act that contains 
information the disclosure of which is 
restricted by or pursuant to any pro- 
vision set out in Schedule II.” 


The provisions in the /mmigration Act 
1976 authorizing in camera hearings are 
not listed in Schedule II of the Access to 
Information Act. 


Based on the foregoing, the Commis- 
sioner maintained in all four cases that 
the requested records be disclosed, 
subject to any particular exemptions 
which might be appropriate under the 
Act. 


The complainants’ consent is being 
sought to make an application to the 
Federal Court to clarify the applicability 
of the Access to Information Act to in 
camera hearings of the Immigration 
Appeal Board. 


MP’s and GQG’s Pensions 


File: 676 

Institution: Supply and Services 
Canada 

Complaint: Refusal - exemption [19(1)] 


Finding: Not supportable 
Disposition: Dismissed 
eecoult. No action 


When Supply and Services Canada was 
asked for the names and pension 
amounts of retired Members of Parlia- 
ment, Prime Ministers and Governors 
General, it refused to disclose the in- 
formation on the ground that it was ex- 
‘empt pursuant to subsection 19(1) of 
the Access to Information Act, which 
prohibits the disclosure of personal in- 
formation. The department did provide 
a copy of its “Report on the Administra- 
tion of the Members of Parliament Re- 
tiring Allowances Act for the Fiscal 
-Year ended March 31, 1985”. 


The Commissioner concluded that the 
department correctly exempted the 
pension records, since they relate to the 
employment history, financial transac- 
‘tions, and the marital status of the indi- 
viduals, all of which constitute personal 
information. 


In a letter to the Information Commis- 
sioner, the complainant said that the in- 
formation requested was on individuals 
who received their pensions as a 
result of having held public office and 
since the pensions are paid from pub- 
lic funds the expenditures ought to be 
public. 


‘The Information Commissioner replied 
that although the Access to Information 
Act provides for disclosure of personal 
information in the case of individuals 


who are, or were, officers or employees 
of government institutions, only salary 
ranges and not exact amounts (or pen- 
sions), are disclosable. Familiarity 

with the government’s pension scheme 
might enable determination of the 
range within which an individual’s pen- 
sion would lie upon retirement, but the 
Information Commissioner warned that 
other factors may affect the range. 


“For example, if an individual has 
elected to “buy back” pensionable 
service for previous years of employ- 
ment with the federal government for 
which contributions were not made, 
the pension will be higher... In respect 
of a deceased public servant, the 
pension payable to a widow, widower 
or other dependent will depend on 
the number and relationship of such 
or other dependent will depend on 
the number and relationship of such 
SUIVIVOIS.” 


Under the Access to Information Act a 
government institution is not permitted 
to disclose elective choices to buy back 
years of service, to combine different 
types of pensions and so forth since 
such information does not fall within the 
exception to the non-disclosure rule. 
Similarly, information about a deceased 
public servant's survivors and their re- 
lationship to him or her is not disclos- 
able because this is information personal 
to the deceased individual and to the 
survivors. The Commissioner pointed out 
that Parliament has struck a balance be- 
tween the public’s right to know how its 
tax dollars are being spent and the privacy 
of individuals by permitting the disclosure 
of salary ranges and the employment 
history of public servants so that the pub- 
lic can determine an individual’s govern- 
ment pension within a certain latitude. 
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Pension information about former Mem- 
bers of Parliament and former Governors 
General is already publicly available to a 
large extent. By using the rules governing 
pension entitlements for such individuals 
the complainant could approximate 
their pension entitlements, just as could 
be done in the case of “ordinary” public 
servants whose salary ranges, and years 
of service, are accessible under the 
Access to Information Act. 


The Commissioner cautioned the com- 
plainant against using this information 
to determine pensions precisely: 


“The pension determinations will 
Only be approximate because, once 
again, there may be variable factors 
at work which are based on informa- 
mation to which you do not have 
access. For example, | understand 
that Members of Parliament are en- 
titled to a supplemental amount for 
acting on various committees and 
this may count as pensionable in- 
come. 


“Also, there are myriad of elective 
choices which Members of Parlia- 
ment who have been out of office, and 
then returned to office at a later time, 
and so forth, may have made con- 
cerning their pension entitlements.” 


The House of Commons and the Office 
of the Governor General are not listed in 
Schedule | of the Access to Information 
Act but salaries of Members of Parlia- 
ment and the Governors General are 
normally a matter of public record. 


The Information Commissioner con- 
cluded: 


“The reason that | have gone into this 


amount of detail is because your 
access to information request dealt 
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with specific categories of publicly- 
paid (and pensioned) individuals and 
the point which | want to make is that 
the imprecision in estimating their 
pensions does not derive just from 
their special status. The imprecision 
is more or less the same as it would 
be for public servants whose salary 
ranges are accessible under the Acct... 
| think that the Department of Supply 
and Services was correct in refusing 
to disclose the names and pension 
amounts of the individuals in question.” 


The complaint was dismissed as not 
supportable. 


Severance Required 


File: 715(1/2) 

Indian Affairs and Northern 

Development 

Complaint: Refusal - exemption [18(d), 
21/1)(a) and (d)] 

Finding: Supportable 

Disposition: Resolution negotiated 

Result: Resolved in part 


Institution: 


An individual objected when the depart- 
ment totally exempted a report entitled 
“Indian Oil and Gas” under paragraphs 
18(d) and 21(1)(a) and (d). 


The department reconsidered its posi- 
tion following discussions with an 
investigator and agreed to sever and 
release the document to the complain- 
ant, claiming exemptions under para- 
graphs 20(1)(b) and (c) and 21(1)(d). 


The Commissioner reviewed the ex- 
empted portions of the report and found 
that they were justified and in accor- 
dance with the Act. 


| 
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Lack of Communication 


File: 715(2/2) 


Institution: /ndian Affairs and Northern 
Development 

Complaint: Refusal - exemption 
[20(1)(d)] 


Finding: Well-founded 

Disposition: Report to Minister 

Result: Resolved in full 

i reporter complained when the depart- 
ment exempted a copy of a letter from a 
consultant to the Minister of Indian 
Affairs and Northern Development in 

| response to a request for records con- 
cerning a named Indian Band. The ex- 
emption was under paragraph 20(1)(d). 
| 


As a result of the investigation, the de- 
partment informed the Commissioner 
on August 14, 1986, that it would release 
the letter in its entirety. On September 
29, the Commissioner learned that the 
letter had not been forwarded and recom- 
mended that it be released. On October 
27, 1986, the department forwarded a 
‘copy of the letter, without exemptions, 
to the complainant. 


After receiving the letter, the complain- 
ant alleged that the department had 
previously released the same letter to 
another reporter. 


The investigator's further enquiries re- 
vealed that a recommendation to re- 
lease was made to the Deputy Minister 
on August 11, and the authorization to 
release was made on August 13. This 
led to the phone call from the depart- 
“ment on August 14 advising of the ex- 
pected release to the complainant. Offi- 
‘Cials in another area of the department, 
_knowing of the decision to release and 
without the direction or knowledge of 
the department's Access to Information 


Unit, sent the letter to the second re- 
porter. These officials were unaware of 
the delay that was occurring to the com- 
plainant’s official access request, which 
was being questioned in another area 
of the department. Similarly, personnel 
in the Access Unit were unaware that 
the letter had been informally released 
to other persons. 


The Commissioner found no specific 
intent on the department’s behalf to 
discriminate against the complainant. 


Exemption Cancelled 


File: 735 
Institution: External Affairs 
Complaint: Refusal - exemption [15(1)] 


Finding: Supportable 
Disposition: Resolution negotiated 
Result: Resolved in full 


An individual complained that the ex- 

emption imposed on the record of the 
Canadian Conservative Centre was not 
justified under subsection 15(1) of the 
Access to Information Act. 


As a result of the investigation, the de- 
partment re-examined the exemption 
and released the entire record. 


Information About a Soldier 


File: 738 
Institution: Public Archives 
Complaint: Refusal - exemption [19(1)] 


Finding: Supportable 
Disposition: Resolution negotiated 
Result: Resolved in part 


An individual objected to the personal 
information exemption claimed by Pub- 
lic Archives under subsection 19(1) in 
response to his request for military rec- 
ords of a named person. 
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Public Archives released the date that 
the named person enrolled in the Cana- 
dian Expeditionary Force, the countries 
in which he served and the date of his 
discharge. Other information was with- 
held because there was no proof that 
the person had been dead for more than 
20 years and to release personal infor- 
mation about him would violate subsec- 
tion 19(1) of the Act. 


The Commissioner’s review of the rec- 
ords confirmed that portions were 
clearly personal information correctly 
exempted under subsection 19(1) of the 
Access to Information Act. However, 
other information could have been re- 
leased to the complainant based on the 
exceptions allowed under paragraph 
3(j) of the Privacy Act (information re- 
lating to the position or functions of an 
officer or employee of a government 
institution). 


Consultations with the department led 
to reconsideration of the request and 
release of additional information which 
revealed the places of the person’s en- 
listment and discharge, the names of 
the units in which he served and the 
dates of his overseas service. 


Names of Band Members 
File: 740 


Indian Affairs and Northern 
Development 

Complaint: Refusal - exemption [19(1)] 
Finding: Supportable 

Disposition: Resolution negotiated 
Result: Resolved in part 


Institution: 


A member of an Indian Band requested 
access to “...membership lists for five 
years—from 1981 to present” and 
“voting lists for the same five-year 
period of time” of his Band. The depart- 


ment exempted the records as personal 
information under subsection 19(1) of 
the Act. 


The investigator made representations 
for release because the information 
would be publicly available based upon 
the provisions of subsection 14(3) of 
the Indian Act which reads: 


“The Counsel of each band shall, 
forthwith on receiving a copy of the 
Band List...post the copy of the list as 
the case may be, in a conspicuous 
place on the reserve of the band.” 


Upon reconsideration the department 
offered to release to the complainant 
the lists of Registered Indians for the 
requested named Indian Band for the 
years 1981-1985 inclusive. The depart- 
ment informed the complainant that the 
1986 Band List would not be made up 
until December 31, 1986, and therefore 
was unavailable. 


The department informed this Office 
that no copies of the voters list could be 
found. It stated that “...the department 
has no involvement in the electoral pro- 
cess since this band conducts its selec- 
tion of Chief and Council in accordance 
with band custom”. The Commissioner 
was Satisfied that the department did 
not have the lists. 


Research Information 
File: 749 


Institution: National Research Council 

Complaint: Refusal - exemption 
[20(1)(a), (b), (c) and (d)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 
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The complaint involved a request for 
access to records concerning research 
projects carried out by two [named] 
companies, which were funded under 
the Industrial Research Assistance Pro- 
gram (IRAP) or Programs for Industry/ 
Laboratory Projects (PILP). The com- 
plainant contended that paragraph 
20(1)(b) did not apply because the tech- 
nical information would have had to be 
treated consistently in a confidential 
manner by the third party. The com- 
plainant stated that in this case the in- 
formation was contained in an issued 
Canadian Patent or in a patent applica- 
tion still pending. 


Further, the complainant stated that 
specific IRAP program contracts, or 
agreements between parties and the 
federal government, could not be ex- 
‘empted from access under the Access to 
Information Act or the Privacy Act. 


The investigation confirmed that the 
records in question contained scientific 
and technical information supplied to a 
government institution by a third party 
and was treated consistently in a confi- 
dential manner by the third party. The 
‘investigator found no indication that 
the third party released the information 
in a Canadian Patent application. 


The investigation also demonstrated 
that no specific contract or agreement 
exists between a third party and IRAP 
through administration by the National 
Research Council (NRC). All recipients 
of IRAP assistance are governed by the 
IRAP Information for Applicants, which 
is available on request from the NRC. 
This booklet is publicly available and 
contains an outline of the intent and 
nature of the program and describes 
the parameters within which the recip- 


ients must perform. The agreement, as 
it might be referred to, is in effect once 
the research application is accepted by 
IRAP. 


When contacted, the third party de- 
clined to agree to release of the infor- 
mation requested. As a result, the Com- 
missioner was satisfied that the depart- 
ment had properly exempted the rec- 
ords under paragraph 20(1)(b). 


The Commissioner also informed the 
complainant that, where more than one 
paragraph of a section is cited to ex- 
empt a record, it is not necessary to in- 
quire into the propriety of using all as 
long as there is clear justification for the 
use of one. 


Severance Leaves Nothing Much 


File: 766 
Institution: Public Archives 
Complaint: Refusal - exemption 


NOe TO) Caroli 
Finding: Supportable 
Disposition: Resolution negotiated 
Result: Resolved in part 


An individual objected to the exemp- 
tions Public Archives claimed under 
section 15, paragraph 16(1)(c) and sub- 
section 19(1) in response to his request 
for file SF-J-3, Joint Intelligence Bureau. 


The investigation determined that the 
file contained some material that could 
be severed and released. The depart- 
ment agreed to review the record and 
identify those portions for release to the 
complainant. A specific estimate of the 
costs for search and preparation was 
not prepared, but the department felt 
considerable time and effort would be 
required to do the severance. 
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The investigator found that the depart- 
ment was justified in exempting much 
of the record under section 15 and 
under paragraph 16(1)(c). Some rec- 
ords were also exempted under sub- 
section 19(1). We did not inquire into 
the propriety of using the second sec- 
tion as long as there was clear justifica- 
tion for the use of one. 


Normally, the Commissioner recom- 
mends, or suggests, release after sever- 
ance even when the applicant receives 
very little, provided that the applicant 
gives informed consent and is willing to 
pay for virtually blank pages. This is 
based on the belief that only the appli- 
cant can decide whether the severed 
record is meaningful. 


In this case the department was willing 
to sever and release but the Commis- 
sioner’s Office was faced with a dilemma 
because we agreed that severance 
would be time-consuming and costly 
and that the material the applicant 
would receive would be of limited value 
and not commensurate with the poten- 
tial fee. We made it clear that the choice 
was his not ours and he opted not to 
pursue the matter. 


Sailor May Find His Mates 
File: 788 


Institution: Transport Canada 
Complaint: Refusal - exemption [19(1)] 
Finding: Well-founded 

Disposition: Report to Minister 

Result: Disputed (but resolved) 


An individual complained that Trans- 
port Canada had exempted the age, 
rank and duties of fellow sailors in re- 
sponse to his request for the ‘ships 
articles’ needed to prove that he served 
in the Merchant Navy in war time. 


During the investigation, the Office be- 
came aware of section 276 of the Canada 
Shipping Act which states that ships’ 
documents, including ‘ship articles’ 
“shall be open to the inspection of any 
person”. However, officials in the de- 
partment took the view that they had 
given the complainant everything re- 
quired under the Access to Information 
Act. The Commissioner then brought 
the complaint before the Minister, as 
follows: 


“For a number of years, (the com- 
plainant) has been trying to verify, for 
pension purposes, that he served 
aboard the S:S. ...during World War Il. 
He was only 16 years of age in 1944 
and maintains he served longer than 
the Department of Transport indi- 
cates. To support this claim, he ini- 
tially tried informally through the De- 
partment of Transport and later under 
the Access to Information Act to ob- 
tain information concerning all the 
seamen who served with him aboard 
the S.S. ...during the war years. The 
personal data is contained in what is 
referred to as the ‘Ships Articles’, 

and would include the positions held 
by seamen onboard the ship, dates of 
service, etc. 


“While Department of Transport offi- 
cials have released to (the complain- 
ant) the names of the seamen con- 
cerned, they have not released the 
additional information to assist him in 
locating these seamen, who might 
support this claim to having served 
during 1944 to 1945. 


“Our investigation suggests that had 

it not been for the fact that these war 
time records are still in active use by 
the Department of Transport, they 
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would have been placed in the Public 
Archives. Public Archives’ officials 
have advised us that in their opinion 
‘Ships Logs and Ships Articles’ can be 
reviewed by any person on request by 
virtue of section 276 of the Canada 
Shipping Act. Your officials, on the 
other hand, hold the view that the in- 
formation requested cannot be re- 
leased. 


“The complainant has received some 
of the information he has requested 
from the ‘Ships Articles’, but not the 
historical data he seeks. In this con- 
nection may | refer you to paragraph 
19(2)(c) of the Access to Information 
Act which provides that the head of a 
government institution may disclose 
records that contain personal infor- 
mation if the disclosure is in accord- 
ance with section 8 of the Privacy Act. 
Paragraph 8(2)(b) of the Privacy Act 
in turn states that personal informa- 
tion may be disclosed in accordance 
with any Act of Parliament that autho- 
rizes its disclosure. 


“Section 275 of the Canada Shipping 
Act provides that the Department of 
Transport ‘shall’ keep the records of 
service of seamen and provides for 
the possibility of charging for copies. 
Section 276 states that those records 
shall be open to ‘the inspection of 
any person’. Bearing in mind this 
legal obligation and the fact that simi- 
lar pre and past World War II records 
are accessible to the general public 
in the Public Archives, | have con- 
cluded that all the ‘Ships Articles’ 
including the historical personal 
data, should be released to (the 
complainant). 


“The Commissioner therefore recom- 
mends that all of the ‘Ships Articles’ 
including the historicai personal 
data, for the S.S. ...be released to the 
complainant, in accordance with the 
Access to Information Act...” 


The Minister's response was, in part: 


“Your findings and comments are 
indeed well taken. However, we wish 
to point out that we believe we have 
complied with (the complainant)’s re- 
quest as originally formulated by pro- 
viding him with a list of all sailors who 
served on the SS. ... 


“It is evident from your letter that (the 
complainant) is requesting more in- 
formation than was originally asked 
for in his formal access request and 
accordingly we agree, pursuant to 
Section 276 of the Canada Shipping 
Act, to provide this information which 
will be forwarded to (the complain- 
ant) within the next few days.” 


A Very Technical Point 
File: 850(1/2) (2/2) 


Institution: External Affairs 
Canadian Security Intelli- 
gence Service 

Complaint: Refusal - exemption [13(1), 
1ST) EC (1979) 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


Both complaints concerned the manner 
in which the departments responded to 
two separate requests for access to 
records relating to a named person. 
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When the applicant objected to the ex- 
emptions, both departments con- 
tended that no requested information 
was withheld. In the case of External 
Affairs, the complainant referred to a 
topic and requested “...access to the 
documents recently released under 
Access to Information...”. In the case of 
Canadian Security Intelligence Service 
she requested “...access to al/ docu- 
ments already released under Access to 
Information...”. 


Based on the investigation at both insti- 
tutions, the Commissioner was satis- 
fied that the documents released to the 
complainant were identical to those 
previously released to other applicants. 


The Commissioner informed the com- 
plainant that she had not been denied 
access to the requested records as the 
two departments released exactly what 
she requested. This put the complain- 
ant in a position of not being able to 
complain about exemptions. 


No Confirmation, No Denial 


File: 925 

Institution: National Defence 

Complaint: Refusal - exemption [13(1), 
15(1)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


An individual requesting access com- 
plained about the exemptions National 
Defence made under subsections 13(1) 
and 15(1) of the Act. 


In the first portion of the request, the 
complainant sought “a copy of the 
Canada-U.S. agreement on Control of 
Inbound Shipping in Canadian-U.S. 
Pacific Waters’. Based on the investiga- 
tion, the Commissioner was satisfied 
that the documents contained informa- 
tion that was provided in confidence by 
a foreign government. The complain- 
ant had referred to subsection 13(2), 
which allows for disclosure of a docu- 
ment of this nature with the consent of 
the government from which the infor- 
mation was obtained. The U.S. govern- 
ment has never released this document. 
However, the document was signed by 
both countries and the Canadian De- 
partment of National Defence objected 
to the release of the agreement on the 
basis that disclosure could reasonably 
be expected to be injurious to the de- 
fence of Canada or any state allied, or 
associated, with Canada. The depart- 
ment also claimed an exemption under 
subsection 15(2) and the Commissioner 
supported that exemption by itself. 


In the second portion of the request, the 
complainant asked for “records per- 
taining to the establishment and opera- 
tion of the United States Trident Sub- 
marine base at Bangor, Washington”. 
Subsection 10(2) of the Act states that 
the head of an institution “is not re- 
quired to indicate...whether a record 
exists” and, based on that provision, 
the Department of National Defence 
chose the words “if such records 
existed...” in its response to the com- 
plainant. Paragraph 10(1)(b) also re- 
quired the department to specify “the 
provision on which a refusal could rea- 
sonably be expected to be based if the 
record existed” and the department ad- 
vised the complainant that sections 13 
and 15 of the Act would apply. 
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[he Commissioner informed the com- 
lainant that this response was correct 
n law and that rights had not been de- 
vied under the Act. 


n the circumstances, this is equivalent 
oO neither confirming nor denying the 
xistence of a document, which the Act 
yermits. 


=xclusion Cancelled 

“iles: 007(2/3) 

| 032(2/2) 

| 

nstitution: Energy, Mines and 

| Resources 

complaint: Refusal - exclusion [69] 
-inding: Supportable 

Disposition: Resolution negotiated 
Result: Resolved in full 


Two individuals objected when the de- 
»artment excluded portions of records 
hey requested as confidences of the 
Queen's Privy Council. 

As a result of the investigation, the de- 
yartment reconsidered and withdrew 
he exclusion. 


:XCLUSIONS 
some Exclusions Lifted 
‘ile: 581(2/2) 


nstitution: Correctional Service 
Canada 

20mplaint: Refusal - exclusion [69] 
‘inding: Supportable 

disposition: Resolution negotiated 
tesult: Resolved in part 


An individual objected when Correc- 
ional Service Canada excluded rec- 


ords he had requested concerning pen- 
itentiary sites. 


As a result of the Commissioner's in- 
vestigation, the department provided a 
portion of the originally excluded rec- 
ords under subsection 69(1). This Office 
does not have a mandate to examine 
excluded records. However, a certifi- 
cate was received from the Clerk of the 
Privy Council Office confirming that the 
withheld records were confidences of 
the Queen’s Privy Council for Canada 
within the meaning of subsection 69(1) 
of the Act. 


GENERAL 
A Misunderstanding 
File: 534 


Institution: National Defence 
Complaint: Refusal - general 
Finding: Not supportable 
Disposition: Dismissed 
Result: No action 


An individual complained he had re- 
ceived incomplete records from Na- 
tional Defence. He suspected that the 
Minister, in order to prevent their release, 
had ordered the destruction of certain 
documents relating to women in the 
Armed Forces. 


The investigator was unable to find any 
person who could identify the docu- 
ment allegedly removed nor anyone 
able to provide detail that would assist 
in identifying such material. The investi- 
gator discovered that, prior to release 


69 


ccc ili ee tia ee AE AAT OT LE EA eee 


of the records, the Minister had been 
consulted concerning possible exemp- 
tions and had instructed that additional 
material be removed by exemption. All 
of the exempted material was properly 
accounted for and on the file and the ex- 
emptions were in accordance with the 
Act. 


The Commissioner was satisfied that 
the investigator carefully reviewed the 
files for any indication that material was 
missing or that instructions might have 
been given to alter or remove docu- 
ments. Personnel involved with handling 
the access request were also inter- 
viewed and nothing was learned that 
would support the complainant's alle- 
gation. The Commissioner informed 

the complainant that the action by the 
Minister to have additional records ex- 
empted could have been misunderstood. 


Ministerial or Departmental 
ileess7 1 


Institution: Transport Canada 
Complaint: Refusal - general 
Finding: Supportable 

Disposition: Resolution negotiated 
Result: Resolved in full 


The complaint concerned Transport 
Canada’s denial of access to the “Re- 
port on the Availability and Accessibility 
of Transportation for the Disabled”. The 
department informed the complainant 
that the report was specifically pre- 
pared for the Minister and consequently 
not a departmental record. 


The Commissioner’s suggestion that 
the report should be a departmental 
record and subject to the Act was ac- 
cepted, and the entire report was 
released. 


Complaint Out of Time 
File: 630 


Institution: Justice 
Complaint: Refusal - general 
Finding: Not supportable 
Disposition: Dismissed 
Result: No action 


This complaint concerned the Depart- 
ment of Justice’s failure to disclose rec- 
ords concerning the extradition of resi- 
dents of Canada who are alleged to 
have committed war crimes. 


The investigation revealed that the 
complainant’s access request was re- 
ceived by the department February 21, 
1985. The complaint to this Office was 
dated March 13, 1986. 


The Commissioner informed the com- 
plainant that, because more than one 
year had elapsed since the access re- 
quest was received by the department, 
the Office had no mandate to carry out 
an investigation. Section 31 of the Act 
reads: 


“A complaint under this Act shall be 
made to the Information Commis- 
sioner in writing unless the Commis- 
sioner authorizes otherwise and shall, 
where the complaint relates to a re- 
quest for access to a record, be made 
within one year from the time when 
the request for the record in respect 
of which the complaint is made was 
received.” 


The Commissioner indicated that she 
would draw the problems of section 31 
to the attention of the Parliamentary 
Committee conducting the three-year 
review of the Act. 
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Publicly Available 
File: 673 


Institution: External Affairs 
Complaint: Refusal - general 
Finding: Not supportable 
Disposition: Dismissed 
Result: No action 


An individual complained to the Com- 
missioner when External Affairs took 29 
days to release a copy of a contract 
entered into by the Government of 
Canada with a consulting firm from the 
United States. His complaint held that 
29 days was too long to respond to a re- 
quest for a record which was available 
for public scrutiny in the United States 
and the department was thus in viola- 


tion of the spirit of the Act. 


s investigation satisfied the Commis- 
sioner that the department had acted 
upon the request promptly and that 
there was no deliberate delay. Nothing 
was discovered which indicated that 
time was wasted in replying to the re- 
quest or that it was dealt with differently 
than other similar requests. 


The Commissioner replied to the com- 
olainant that the availability of the docu- 
ments from the United States’ Justice 
Department did not relieve External Af- 
fairs of the obligation to review the 
document in light of the Canadian law. 
Public availability in another country 
does not raise an automatic presump- 
tion that the record or document must 
oe released in Canada. 


In his letter of representations, the com- 
dlainant stated: 


\\ 


“My point about the availability of the 
document in the U.S. was that such 
easy public access there would, in my 
view, pre-empt most of the potential 
exemptions under the [Canadian] Al 
Act. 


“For example, release of the docu- 
ment here could hardly be damaging 
to international relations with the U.S. 
if the U.S. itself had already made the 
document available. Similarly, there 
could be no violation of privacy since 
the material was already available. 


“| feel somewhat uneasy about your 
comments on this aspect. Am | to 
infer that the information commis- 
sioner might someday uphold as cor- 
rect the exemption of a record in 
Canada under one of the above head- 
ings (international relations, personal 
information) even though the docu- 
ments had already been made public 
by the other state involved? Which 
categories of exemption could still 
apply to a record which was made 
public by the government in another 
jurisdiction?” 


The Commissioner replied: 


“| do not ignore the fact that a record 
may have been published in another 
jurisdiction or may be available for 
purchase by members of the public in 
another jurisdiction. In fact, in other 
cases we have used the ‘public avail- 
ability’ of records in another jurisdic- 
tion to contest exemptions on Cana- 
dian records released in Canada sub- 
ject to severance. 
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“In the case of discretionary exemp- 
tions and ‘injury test’ exemptions the 
fact of ‘public availability’ becomes a 
powerful argument for release. In 
those cases where the exemption is 
mandatory and there is no discretion 
or injury test..., | can see no alternative 
for the department other than to im- 
pose the exemption. It is for this 
reason that | said in my report that | 
would not foreclose the possibility of 
such a case arising at some time in 
the future. You may be interested to 
know that we have never had such a 
case.” 


Although it did not bear directly on his 
access request, the complainant also 
asked the Commissioner whether sec- 
tion 68 of the Act, which states that the 
rights of access do not apply to “pub- 
lished material or material available for 
purchase by the public’, applies oniy to 
material available in Canada. 


The Commissioner pointed out that, if 
section 68 were not confined to Canada, 
a government department could refuse 
to disclose a record simply by pointing 
out that the requestor could get the 
same material in some foreign country. 
The requestor would not have the bene- 
fit of the time limits and controlled costs 
of the Canadian Access to Information 
Act. The Commissioner concluded: 


“For all of the above reasons | am of 
the opinion that, in the absence of a 
ruling on a geographical restriction 
to section 68, it is very much in the 
applicant’s interest to confine its 
application to Canadian records in 
Canada.” 


Indication of Authority for Exemption 
File: 703 


Canadian Security Intelli- 
gence Service 
Complaint: Refusal - general 
Finding: Well-founded 

Disposition: Report to Minister 
Result: Disputed 


Institution: 


An individual complained that the 
Canadian Security Intelligence Service 
(CSIS) had not stated on a record the 
specific exemptive provision(s) of the 
Access to Information Act on which it 
had based a refusal. 


The investigation confirmed that CSIS 
had advised the requestor by corres- 
pondence that “some of the documents 
provided to you have been exempted, in 
whole or in part, pursuant to...” and they 
quoted the sections involved. The 
deleted (exempted) portions of the rec- 
ords contained no indication of the 
authority upon which a specific exemp- 
tion was based. The complainant sug- 
gested that he had no understanding of 
why a particular portion or document 
was not provided, nor did he have an in- 
formed basis upon which to draft a 
complaint. 


Paragraph 10(1)(b) of the Access to In- 
formation Act requires that the head of a 
government institution shall state “the 
specific provision of this Act on which 
the refusal was based...”. Most depart- 
ments comply with this requirement by 
quoting the applicable section, subsec- 
tion or paragraph on the document it- 
self. Subsection 10(1) allows for an 
institution to “state in the notice given 
under paragraph 7(a)...the specific pro- 
visions...”. However, the Commissioner 


72 


was of the view that if this option is 
followed, the notice must contain suf- 
ficient detail to enable the recipient to 
clearly link the applicable sections, 
subsections etc., being quoted, to the 
deleted portions of the record. 


~The Commissioner considered the 
complaint well-founded and recom- 
-mended the Solicitor General inform 
the complainant of the specific authori- 
ties on which exemptions were made on 
| the relevant portions of the records re- 

| leased. 


The Solicitor General supported the 
position of CSIS, that linking a specific 
section to the deleted portion of a rec- 
ord defeats the purpose of the exemp- 
tion as it could provide an indication of 
the type of information that was being 
exempted. The Minister stated that “in 
certain circumstances the specifying of 
the exemptions used should not pro- 
_vide ‘clues’ as to what the nature of the 
information being exempted might be”. 


While the Commissioner accepts that in 
specific circumstances, subject to 
being established by the department, 
the position taken by the Solicitor Gen- 
eral might be supportable, she main- 
tained that as a general rule the institu- 
tion must comply with the provisions 
of paragraph 10(1)(b). Most depart- 

| ments already follow such interpretation. 


~The matter may be referred to the 
Federal Court. 


Question of Control 
File: e714 


Institution: Social Sciences and 
Humanities Research 
Council 

Complaint: Refusal - general 

Finding: Supportable 

Disposition: Discontinued by 
complainant 

Result: No action 


This complaint concerns the denial in 
June 1986, of a request for access to a 
comprehensive audit of the Social 
Sciences and Humanities Research 
Council. The Council returned the $5 
application fee to the complainant, in- 
forming him that the requested docu- 
ment would be tabled in the House of 
Commons in October 1986, and until 
then was “the property” of the Auditor 
General. The complainant argued that 
he should not have to wait until tabling 
in the House of Commons to see the 
document in question. 


The complainant withdrew his complaint 
before the investigation was completed. 


Although the investigation was not 
carried to its conclusion, the Commis- 
sioner considered the response of the 
department incorrect under the Act and 
recorded it as supportable. 


Deemed Refusal 
File: 744 


Institution: Health and Welfare Canada 
Complaint: Refusal - general 

Finding: Well-founded 

Disposition: Report to Minister 

Result: Resolved in full 
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This complaint concerned the depart- 
ment’s delay in responding to a request 
for access to records pertaining to 
alcohol, substances or drug abuse on 
all Alberta Indian Reserves and other 
native communities in the province. 


The investigation showed that the re- 
quest was initially dated March 25, 
1986, but amended by the complainant 
to April 16, 1986. It was postmarked in 
Calgary April 17 and received at the de- 
partment on April 21. On April 23 the 
department sent a letter acknowledging 
receipt of the request. 


Apart from the department's two phone 
calls to the complainant to clarify some 
points, no further official communica- 
tion occurred until May 21, 1986, when 
the department advised the complain- 
ant of an extension (no time mentioned) 
beyond the initial 30-day response 
period. 


The investigation determined that on 
May 6, 1986, the department's Alberta 
Regional Office forwarded boxes of 
records to Ottawa containing many of 
the requested records. The department 
failed to arrange the release of the 
records to the complainant. 


Although the department indicated in 
September 1986, that the requested rec- 
ords, subject to exemptions, would be 
made available, the complaint was 
found to be a deemed refusal under 
subsection 10(3) of the Act. 
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Service Bureaus’ Budget Cuts 


File: 769 

Supply and Services 
Canada 

Complaint: Refusal - general 
Finding: Not supportable 
Disposition: Dismissed 

Result: No action 


Institution: 


A complainant rejected Supply and 
Services Canada’s claim that records 
concerning budgetary cuts affecting 
Canada Service Bureau walk-in bu- 
reaus and telephone referral services 
were not in its possession. 


The investigation confirmed that the 
department had no records that would 
answer the complainant's questions as to 
why, in 1984, the budget of the Tele- 
phone Referral Service of the Canada 
Service Bureau was reduced or the 
walk-in centres were closed. The de- 
partment did, however, attempt to 
answer some questions in a letter to the 
complainant. The letter noted that the 
decision to reduce the budget was an- 
nounced by the Minister of Finance 
November 8, 1984, and was not an an- 
nouncement originating from Supply 
and Services Canada. The Commis- 
sioner explained that, in such instances, 
decisions may have been based on fac- 
tors not in the possession of the depart- 
ment which could explain why it was 
unable to answer all of the complain- 
ant’s questions. 


~ Institution: 


Missing Study 
File: 771 


Institution: Transport Canada 
Complaint: Refusal - general 
Finding: Not supportable 
Disposition: Dismissed 

Result: No action 


An individual had not been successful 
in obtaining from Transport Canada a 
study or assessment conducted by Ca- 
nadian National Railways on the C.N. 
maintenance and repair facilities at 
named Canadian cities from the Depart- 
ment of Transport. He drew the Com- 
missioner’s attention to an undertaking 
by [name] to the Parliamentary Trans- 
port Committee that a copy of the study 
would be given to the Minister of Trans- 
port. 


Based on the investigation, the Com- 
missioner informed the complainant — 
that she was satisfied that the depart- 
ment did not have a copy of the re- 
quested study in its files and further- 
more that the Minister had not yet re- 
ceived a copy. 


No Trace of Manual 
File: 875 


| National Defence 
~ Complaint: Refusal - general 
_ Finding: Not supportable 

~ Disposition: Dismissed 
Result: No action 


_ An individual sought access to the Ca- 
_ nadian Forces Nuclear Safety and In- 

_ spection Orders Manual. The depart- 

_ ment responded that it was unable to 


accede to his request because “...in 
1984 the Canadian Forces ceased to 
have a need for a nuclear safety manual 
and as a consequence the publication 
was cancelled and removed from the 
departmental inventory”. 


The investigation showed that the de- 
partment made every effort to find the 
manual by locating and speaking to 
people previously working in the re- 
sponsible areas. This failed to produce 
a lead. The internal enquiries confirmed 
that there was no stipulation or regula- 
tion to maintain a copy of cancelled or 
rescinded publications in a Canadian 
Forces repository. 


DELAYS 


Free Trade Papers 


Files: 567, 590, 595(2/2) 
Institution: External Affairs 
Complaint: Delay 

Finding: Well-founded 
Disposition: Report to Minister 
Result: Disputed 


Three complainants received notices of 
a 120-day extension invoked by Ex- 
ternal Affairs Canada following their 
requests for access to records on 
papers prepared in advance of the freer 
trade talks between Canada and the 
United States. 


The department based the extension on 
paragraphs 9(1)(a) and/or (b) of the 
Act, but would give no other facts or ex- 
planations to justify the need for more 
time. Having received no evidence to 
justify the extension, the Commissioner 
tentatively concluded that none existed 
and, as provided for in subsection 37(1) 
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of the Access to Information Act, recom- 
mended that the records be disclosed 
and that notice be given of any action 
taken, or proposed to be taken, to imple- 
ment the recommendation, or provide 
reasons why no such action was taken 
or proposed. The answer received was 
not satisfactory, nor was the answer to 
another letter and a telephone con- 
versation. 


The matter is before the Federal Court. 
Extensions Not Unreasonable 

File: 599(1/2) 

Institution: Consumer and Corporate 
Affairs 

Complaint: Delay 

Finding: Not supportable 


Disposition: Dismissed 
Result: No action 


An individual complained of delays ex- 
perienced in response to his access re- 
quest for reports regarding the status of 
an oil refinery, as follows: 


1) “The department did not inform me 
that they had received my request. 
When | called in mid-January to 
follow up my request | was told this 
is Departmental policy.” 


Section 7 of the Access to Information 
Act requires that a written response to a 
request must be made within 30 days of 
receipt of the request. The Department 
of Consumer and Corporate Affairs re- 
ceived the request on January 10, 1986, 
and responded on February 7, 1986. 
The department confirmed that it was 
not its policy to acknowledge requests 
prior to being in a position to inform the 
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applicant of the status of the request 
nor is it the policy of any other govern- 
ment institution. The Commissioner 
indicated her willingness to consider as 
unreasonable any extension claimed 
where little or nothing is done during 
the first 30 days. 


2) “On February 7, 1986, the Depart- 
ment informed me an extension 
of up to 60 days is required.” 


The investigation revealed that the 
department needed a legal opinion 
prior to responding to the request and 
efforts began January 14, 1986, to ob- 
tain that opinion. The department re- 
leased the severed report to the com- 
plainant on February 28, 1986, which 
was 19 days into the 60-day period. 


3) “The Department did not specify the 
reason for the delay, except to write 
the ‘necessary consultations’ were 
needed.” 


Paragraph 9(1)(b) of the Act provides 
for an extension of time if “consultations 
are necessary to comply with the re- 
quest that cannot reasonably be com- 
pleted within the original time limit”. 
The investigation found that consulta- 
tion was required with the Department 
of Justice, Investment Canada and the 
Privy Council Office. 


4) The complainant suggested that the 
department was using the Access to 
Information Act as a tool to delay the 
release of information even though 
the material was readily at hand. 


The department agreed that the record 
requested was readily available. The ex- 
tension was for consultations. 


invalid Ground for Extension 


File: 603(2/2) 


Institution: Canadian Security Intelli- 
gence Service 
Complaint: Delay 

Finding: Well-founded 

Disposition: Report to Minister 
Result: Not disputed 


An individual objected to what he con- 
sidered an unreasonable extension of 
time to respond to three access re- 
quests. 


Canadian Security Intelligence Service 
(CSIS) received the access requests 
January 14, 1986, and informed the 
complainant February 12, 1986, that an 
extension of 120 days beyond the initial 
30-day statutory time limit was neces- 
Sary as “...meeting the original time limit 
would unreasonably interfere with the 
operations of the Canadian Security 
Intelligence Service”. 


The investigation revealed that CSIS 
had a large number of requests under 


the Access to Information Act and as a 
result had difficulty handling the re- 
quests in a timely fashion. 


~The Commissioner reported to the Soli- 


citor General that the government may 


extend the 30-day time limit if 


{ 


“the request is for a large number 
of records or necessitates a search 
through a large number of records 
and meeting the original time limit 
would unreasonably interfere with 
the operations of the government 
institution.” 


In this case, CSIS did not establish that 
the time extension was needed because 
each of the requests was for a large 
number of records or necessitated a 
search through a large number of rec- 
ords. 


Unreasonable Delay 


Filebe.609 


Institution: Employment and Immigra- 
tion Canada 

Complaint: Delay 

Finding: Well-founded 

Disposition: Report to Minister 

Result: Not disputed 


The complaint involved a request for 
records to “a known Nazi war crimi- 
nal...”. Employment and Immigration 
Canada received the request November 
19, 1985, and informed the complainant 
on December 13, 1985, of the need for a 
45-day time extension for consultation. 
The complainant had received no further 
word from the department by February 21, 
1986. 


The Commissioner reported the delay 
to the Minister and, as well, noted the 
department's failure to notify the com- 
plainant of his rights to complain to the 
Commissioner's Office. 


Search Justified - Delay Reasonable 


File: 629 


Institution: Canadian Security Intelli- 
gence Service 
Complaint: Delay 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


Pars 


An individual asked the Commissioner 
to review the need for a 90-day exten- 
sion of time to process his request for a 
copy of the Royal Canadian Mounted 
Police “anti-subversive” policy by the 
Canadian Security Intelligence Service 
(CSIS). 


The investigation determined that, dur- 
ing the initial 30 days, CSIS reviewed 
the request and decided that, since the 
applicant had made particular refer- 
ence to a newspaper article about 
RCMP illegal acts policy, he was speci- 
fically interested in gaining access to 
that particular policy (as opposed to 
more general policy related to anti-sub- 
version). CSIS eventually concluded 
that it had no such policy within its rec- 
ords, but decided that, since the 
McDonald Royal Commission had ex- 
amined alleged illegal activities of the 
RCMP Security Service, some refer- 
ence to the requested policy might be 
found within that commission’s rec- 
ords. Because the records remained 
under the control of the RCMP, CSIS 
had to seek authority to review them 
and thus sought a 90-day extension of 
time beyond the 30-day statutory limit. 
CSIS reviewed the records but found no 
specific policy of the kind sought by the 
complainant. It advised the complain- 
ant of its findings 85 days after the initial 
receipt of the access request but 35 
days before the expiration of the 90-day 
extension period. 


The Commissioner informed the com- 
plainant that, while the time taken to 
conclude the request was lengthy, CSIS 
did take appropriate action both within 
the initial 30-day period and during the 
extension period. 
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Extension Excessive 
File: 672 


Consumer and Corporate 
Affairs 

Complaint: Delay 

Finding: Well-founded 

Disposition: Report to Minister 
Result: Not disputed 


Institution: 


An individual requested access to various 
records on asbestos for the years 1975 
to 1979 and complained when the de- 
partment took a 90-day extension of 
time beyond the 30-day limit because 
“meeting the original time limit would 
unreasonably interfere with operations 
of this institution”. The complainant 
stated that the records had originally 
been informally requested in Sept- 
ember 1985, and that discussions were 
held with departmental officials during 
October 1985, and specific assurances 
to release the material were made on 
October 15, 1985, and January 7 and 13, 
1986. 


A formal request for access, dated Feb- 
ruary 24, 1986, was received by the de- 
partment February 27, 1986, and, on 
March 19, 1986, the department advised 
the complainant of the 90-day time 
extension. 


The investigator discovered that the 
department’s access office was un- 
aware of the informal dealings when it 
first received the formal request. The 
office determined that due to the nature. 
of the request considerable search and © 
consultation time would be necessary. 


The investigation confirmed that the 
department did consult with several 
other government departments and 
private firms and searched through a 
number of files relating to asbestos 
listed in the registry. 


The investigator learned that the de- 
partment regarded the formal request 
as somewhat different than the informal 
one. Besides, departmental personnel 
admitted that once the formal request 
was received it had priority over the 
informal request. 


The investigator persuaded the depart- 
ment to release several packages of 
documents to the complainant. How- 
ever, the last package of records was 
not mailed until after the 90-day time 


~extension had expired. 


| 


| 


The Commissioner found that, while 
the department needed time to search 
and consult, the 90-day extension be- 


yond the initial 30-day time limit was 


excessive. 


| Consultation Started Late 


| File: 


Institution: 
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Agriculture Canada 
Complaint: Delay 


‘Finding: Well-founded 
Disposition: Report to Minister 
'Result: Not disputed 


An individual complained that Agricul- 


‘ture Canada delayed its response to her 
-access request. 


The department received the request 
April 23, 1986. On May 22, 1986, it in- 
formed the applicant that it needed a 


45-day time extension beyond the 30- 


day statutory limit to consult with the 


Department of Justice. 


The investigation revealed that Agri- 
culture Canada only sought consulta- 
tion with the Department of Justice 
June 12, 1986, 50 days after it received 
the request. Records were released to 
the complainant July 14, 1986. 


Second Extension Not Valid 


File: 716 

Institution: Health and Welfare Canada 
Complaint: Delay 

Finding: Well-founded 

Disposition: Report to Minister 

Result: Not disputed 


An individual complained that the Health 
Protection Branch of Health and Welfare 
Canada took excessively long to respond 
to his February 18, 1986, access request 
for details on certain drug usage at the 
Ontario Penetanguishene Hospital in 
1972-73. 


The department had extended the time 
limit by 30 days on March 19, 1986, be- 
cause of the complexity of the records to 
be searched. The records were not dis- 
patched and on April 25, 1986, the depart- 
ment extended the time limit by a further 
30 days. 


The Commissioner notified the Minister 
that the second extension was not autho- 
rized under the Access to Information Act. 
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Interference with Government 
File: 724 
Institution: Royal Canadian Mounted 
Police 

Complaint: Delay 

Finding: Well-founded 

Disposition: Report to Minister 
Result: Not disputed 


An individual compiained when the 
Royal Canadian Mounted Police 
(RCMP) required a 30-day time exten- 
sion to respond to his access request. 


The RCMP requested the extension to 
reproduce audio tapes for release to the 
complainant. The technical unit able to 
do the work was involved with ongoing 
criminal investigations and could only 
assist the Access to Information Unit as 
time permitted. 


The RCMP was not being unreasonable 
but was hampered by technical con- 
siderations not addressed in the Access 
to Information Act. Paragraph 9(1)(a) of 
the Act permits a time extension when 
compliance with the access request 
interferes unduly with the operations 

of the government institution but only 
where the access request is for a large 
number of records or necessitates a 
search through a large number of rec- 
ords. As the records requested were 
readily identified and not extensive, the 
complaint was considered well-founded 
because the reason for the extension of 
time was not authorized under the Act. 
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Extension Reasonable 
File: 728 (1/2) 


Institution: Agriculture Canada 
Complaint: Delay 

Finding: Not supportable 
Disposition: Dismissed 

Result: No action 


An individual complained that a 120-day 
extension beyond the 30-day statutory 
limit claimed by Agriculture Canada for 
consultation with a third party, federal and 
provincial institutions was “an unduly 
long and unnecessary delay”. He also ob- 
jected because the department indicated 
that “the notification process normally 
takes up to sixty days to complete...”. 


The investigation revealed that the 120- 
day extension required by Agriculture 
Canada was not only for consultations 
with a third party and with federal and pro- 
vincial institutions but also to process the 
large volume of records involved in the 
request. The department had indicated to 
the complainant that a conservative esti- 
mate was that 416 hours would be re- 
quired to compile and photocopy some 
5,000 pages of documents. The 416 hour 
translated into approximately 83 days, 
based on a 7-hour working day. 


The investigation disclosed that sub- 
stantially more than 5,000 pages of rec- 
ords were involved and thus the estimated 
time required would be greater than the 
416 hours. 


The Commissioner advised the complain- 
ant that the 120-day extension was rea- 
sonable. 


Extension Not Warranted 


File: 733 

Institution: /mmigration Appeal Board 
Complaint: Delay 

Finding: Wel/l-founded 

Disposition: Report to Minister 

Result: Not disputed 


This complaint concerned a 30-day ex- 
tension of time beyond the 30-day stat- 
utory limit to process two access re- 
quests. 


The Immigration Appeal Board re- 

ceived the two requests on May 26 and 

June 6, 1986. On June 24, 1986, the 

Board notified the complainant that 

“...because of the large number of rec- 

ords requested, an extension of thirty 

(30) days beyond the thirty (30) day statu- 
tory limit is required for both in order for 
us to fully comply with your requests...”. 


Paragraph 9(1)(a) states: 


(1) “The head of a government insti- 
tution may extend the time limit... 
for a reasonable period of time, 
having regard to the circum- 


stances, if 


the request is for a large number of 
records or necessitates a search 
| through a large number of records 
and meeting the original time limit 
would unreasonably interfere with 
the operations of the government 
institution”. 
} 
_The Commissioner’s investigation re- 
vealed that the requests involved ap- 
| proximately five records of some 800 
_ pages, some 300 of which were relevant 
to the complainant’s requests. 


) 


The Commissioner was satisfied that 
the volume to be searched did not war- 
rant a 30-day extension. 


No Response for 51 Days 


File: 837 

Indian Affairs and Northern 
Development 

Complaint: Delay 

Finding: Well-founded 

Disposition: Report to Minister 

Result: Not disputed 


Institution: 


An individual complained that Indian 
Affairs and Northern Development 
failed to acknowledge receipt of an 
access request dated September 2, 
1986, nor did it take any other action on 
the matter within the time stipulated by 
the Act. 


The request was received by the de- 
partment September 4, 1986, and the 
30-day period for response expired 
October 4. On November 24, 1986, more 
than a month after the individual had 
complained to the Information Com- 
missioner and 51 days beyond the 
statutory 30-day time limit, the depart- 
ment sent notice that the records were 
forwarded to a district office for the 
complainant’s review. 


The Commissioner advised the Minister 
that failure to provide the records within 
the required time was deemed a refusal 
per subsection 10(3) of the Act. 


a 


Non-Compliance 
File: 860(1/2)(2/2) 
Institution: Privy Council Office 
National Defence 
Complaint: Delay 

Finding: Well-founded 
Disposition: Report to Minister 
Result: Not disputed 


An individual complained of the delays 

by Privy Council Office and the Depart- 
ment of National Defence in responding 
to his access requests. 


The investigation confirmed that neither 
department supplied the requested rec- 
ords within the 30-day period prescribed 
by section 7 of the Act nor set a time 
frame for providing the records, pursu- 
ant to section 9 of the Act. Also they did 
not advise the applicant that an exten- 
sion of time was necessary to respond 
to his request. Both neglected to advise 
the applicant that he had a right to com- 
plain to this office about the extension 
of time and the failure to receive the re- 
quested records. 


Failure to take the steps constituted 
non-compliance with requirements of 
the Act and reports were made to the 
Ministers concerned. 


Delay Not Justified 
File: 863 


Institution: Health and Welfare Canada 
Complaint: Delay 

Finding: Wel/l-founded 

Disposition: Report to Minister 

Result: Not disputed 


This case concerned the extension of 
time invoked by Health and Welfare 
Canada to respond to an access request 
for records on a named drug. 


The department received this request 
September 29, 1986, and on October 29, 
1986, it informed the complainant that 
the response time was extended to Nov- 
ember 17, 1986, because “it was impos- 
sible for us to complete the review of 
your request within the prescribed time 
frame’. 


Although the nature of the request clearly 
suggested that consultations with a third 
party concerned were necessary prior to 
release, the department proceeded with 
such consultation only on November 20, 
1986. The reasons given by the depart- 
ment to justify the time it took to com- 
mence consultations were not accept- 
able. 


23 Days Beyond Extension 
File: 915 


Institution: Privy Council Office 
Complaint: Delay 

Finding: Well-founded 
Disposition: Report to Minister 
Result: Not disputed 


An individual complained that the Privy 
Council Office (PCO) failed to meet its 
own 60-day time extension for supply- 
ing a record relating to a government 
decision to establish a commission of 
inquiry to investigate alleged war crimi- 
nals in Canada. 


The investigation showed that PCO re- 
ceived the request September 15, 1986, 
and on October 15 extended by 60 days 
the time for response for consultations. 
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The record was provided to the com- 
plainant on January 7, 1987, 23 days 
after the expiration of the extended time 
limit. As a result, the Commissioner ad- 
vised the Prime Minister, as minister 
responsible for PCO, that an excessive 
time delay had occurred and that by 
exceeding the time limit PCO was 
deemed to have refused to provide the 
record. 


FEES 
Reasonable Copying Fees 
‘File: 124 


Institution: Treasury Board 
Complaint: Fees 

Finding: Supportable 

Disposition: Resolution negotiated 
Result: Reduced in part 


The Information Commissioner initiated 
a complaint in June 1984, concerning 
photocopying fees charged by federal 
institutions responding to access re- 
quests under the Access to Information 


‘Act. 


A letter to the President of the Treasury 
Board stated: 


“Since the coming into force of the 
Access to Information Act on July 1, 
1983, a number of complaints have 
been made to this office that the fees 
which may be charged for search time 
and copies of records under the Act 
are excessive and that the application 
of these fees is not consistent among 
government institutions. 


“In almost all such instances the In- 
formation Commissioner has dismis- 
sed these complaints because the 
fees for search and preparation were 
within the provisions of the Act and 
Regulations and appeared to be rea- 
sonable considering the amount of 
work required. However, research 
conducted by our office, at the Com- 
missioner’s initiative, has indicated 
that the prescribed copy fees may be 
excessive and it also appears that 
there is some disparity in the circum- 
stances in which fees are waived or 
reduced...”. 


The investigation revealed that data 
published by the Department of Supply 
and Services for 1983-84 indicated that 
the cost for photocopying one page is 
between one and two cents per page on 
an average. 


It was also ascertained that public li- 
braries equipped with coin-operated 
photocopiers charge 15 cents per page 
and that photocopying costs in Ottawa 
at commercial establishments varied 
from seven to 15 cents per page, de- 
pending on the volume. 


The investigation did not find that it is 
the “...government’s policy of waiving 
fees under $25. which enables an appli- 
cant to receive (in addition to the five 
hours of free preparation and searching 
time), 100 pages of photocopies, free of 
charge’ as stated in a letter from the 
Secretary of the Treasury Board to the 
Information Commissioner. The Trea- 
sury Board Interim Policy Guide stated 
only that “..government institutions 
should consider waiving the require- 
ment to pay fees, other than the applica- 
tion fee, if the amount payable is less 
than $25.00”. 
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Based on the investigation, the Com- 
missioner concluded that the fee speci- 
fied by subparagraph 7(1)(b)(i) of the 
Access to Information Regulations was 
unreasonably high. While she concluded 
that 10 cents per page would be reason- 
able, she was prepared to accept a pro- 
posal by Treasury Board officials that a 
charge of 15 cents per page would be 
appropriate. 


Recognizing that 25 cents per page was 
high, the President of the Treasury 
Board informed the Commissioner that 
20 cents per page constituted a fair rate 
under the Act. The Commissioner 
asked Treasury Board to reconsider its 
position and recommended that a charge 
of 15 cents per page be stipulated. 
Treasury Board responded that “Since 
the Parliamentary Committee will have 
the opportunity to discuss and make 
recommendations on all aspects of the 
Access to Information Act, | have no 
doubt that there will be an opportunity 
to consider any further action that may 
be required with respect to the fees”. 


Guidelines Not Followed 
File: 402 


Institution: Treasury Board 
Complaint: Fees 

Finding: Well-founded 
Disposition: Report to Minister 
Result: Disputed 


The complaint concerned a photocopy- 
ing fee assessed by Treasury Board on 
a request concerning the expansion of 
the Access Register distribution net- 
work. 


The request was received November 29, 
1984, and on December 20, 1984, Trea- 
sury Board advised the complainant 
that a large number of letters, re- 
ceived by the Treasury Board Secre- 
tariat, were available for his review. 
Copies of the Board’s letters were sup- 
plied free and the complainant was in- 
formed that if he desired copies of the 
responses he would be charged the 
normal fee for photocopies of 25 

cents per page. 


The requestor reviewed the records, 
selected 41 pages he wished to receive 
and was charged $10.25. This assess- 
ment was based on 25 cents per page 
and did not consider the Treasury 
Board Interim Policy Guide suggestion 
to waive the requirement to pay fees 
other than the application fee if the 
amount is less than $25. The request to 
both Treasury Board Secretariat and 
the President of the Treasury Board for 
a fee waiver was denied in both instances, 
resulting in the complaint. 


An investigation was carried out and the 
inconsistency was raised between the 
Treasury Board Interim Policy Guide 
and its practices. The investigator was 
advised that the President of the Trea- 
sury Board would raise the matter of 
fee policy with the Board and advise the 
Commissioner in the early fall, 1985. 


When no further word was received by 
November 28, 1985, the Commissioner 
recommended to the President of the 
Treasury Board that the Treasury Board 
put into practice the interim policy set 
out in the Treasury Board Guidelines. 
On January 14, 1986, the President 
again confirmed that he wished to dis- 
cuss the policy guidelines concerning 
the waiving of fees with the Treasury 
Board and that he would inform the 
Commissioner's Office of the decision. 
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When no decision was forwarded by 
March 12, 1986, the Commissioner 
again wrote to the President explaining 
that, if a response was not received by 
the end of March, the complaint would 
be considered well-founded and would 
be included in the Information Commis- 
sioner’s annual report. No response 
was received. 


Fees Reasonable 


File: 496(3/6) 


Institution: Canadian Security Intelli- 
gence Service 
Complaint: Fees 


Finding: Not supportable 
Disposition: Dismissed | 
Result: No action 


An individual complained about the fee 
estimate of $1,050 to respond to his re- 
quest for weekly intelligence summaries 
covering the periods 1926 to 1939. 


The investigation showed that the esti- 
‘mated cost of $1,050 consisted of $650 
for reproduction of 2,600 pages of rec- 
ords and $400 for processing costs, 
‘representing 40 hours of work, and 
based on less than one minute for each 


page. 


The Commissioner was satisfied that 
the estimated fee was in accordance 
with the Act and Regulations. 


Hourly Fees 
File: 588 
Institution: National Defence 


Complaint: Fees. 
Finding: Not supportable 
Disposition: Dismissed 
Result: No action 


An individual complained about the fee 
assessed for documents on the PPCLI 
Corps of Drums. He accepted the appli- 
cation fee of $5 and the 25-cent per 
page photocopy charge, but objected to 
the $10 per hour search and preparation 
fee. 


The department informed the complain- 
ant that, as approximately 19.5 hours of 
research time would be required over 
and above the five free hours to retrieve 
the information from consolidated rec- 
ords, the estimated fee was $195. One 
and one-half hours of search time had 
already been expended. 


The investigation revealed that the rec- 
ords requested might, according to Na- 
tional Defence, be in several locations: 


- at National Defence Headquarters - 
Director Ceremonials - consoli- 
dated records containing informa- 
tion on all voluntary bands (esti- 
mated search time two hours) 


at National Defence Headquarters - 
Director History - records covering 
volunteer bands and the PPCLI 
Regiment (estimated search time 
12 hours) 
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- at Regimental Headquarters, Cana- 
dian Forces Base, Calgary - search 
of copies of the Regimental Maga- 
zine “The Patrician” (estimated 
search time six hours) and search 
of other regimental files (esti- 
mated search time three hours). 


A review of the records at the two Na- 
tional Defence Headquarters locations 
confirmed that the time estimates ap- 
peared reasonable. Also Regimental 
Headquarters in Calgary, National De- 
fence, stated that approximately 60 
issues of “The Patrician” were involved 
in the request, and the Commissioner 
informed the complainant that six hours 
of search time was not unreasonable 
nor was the estimate of three hours to 
search other records. 


As a result, the Commissioner reported 
to the complainant that the fees quoted 
by National Defence were in accordance 
with the legislation and were not un- 
reasonable. 


The investigator suggested to the com- 
plainant that some of the information 
might be available through an informal 
request and/or inter-library loans. 


Problem Solved, Complaint 
Dismissed 


File; 592 


Institution: National Parole Board 
Complaint: Fees 

Finding: Not supportable 
Disposition: Dismissed 

Result: No action 


This fee waiver complaint arose from an 
allegation by a penitentiary inmate that 
he was denied the use of his own 
money, held for him by Correctional 
Service Canada, to purchase records 
which he had requested under the Act. 
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The Commissioner said that she would 
support a claim for a fee waiver pro- 
vided the complainant had sufficient 
funds to purchase the records but was 
unable to do so because the Correc- 
tional authorities would not let him use 
his trust funds. 


Upon request from the Commissioner's 
Office, the National Parole Board re- 
considered its position but was not pre- 
pared to waive the fees. However, Cor- 
rectional Service Canada reversed its 
position and permitted the complainant 
to use his funds to purchase records 
under the Act. Although the Commis- 
sioner could not support the fee waiver 
complaint, the investigation resolved 
the problem. 


Fees Not Yet Reduced 
File: 649(1/2) 
Institution: Revenue Canada (Customs 
and Excise) 

Complaint: Fees 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


An individual objected to being charged 
25 cents per photocopied page by 
Revenue Canada. 


Although a recommendation to Treasury 
Board had lowered such charges to 20 
cents, the 25 cent per page charge was 
in accord with the Regulations made 
under the Access to Information Act 
and applicable at the time the complain- 
ant was billed. 
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Estimate Reduced 
File: 704 


Institution: Justice 

Complaint: Fees 

Finding: Supportable 

Disposition: Resolution negotiated 
Result: Reduced in part 


The complaint concerned the fees the 
Department of Justice estimated in re- 
sponse to an access request for all ex- 
pense accounts and bills related to the 
March 1986 National Forum on Access 
to Information in Ottawa. 


Originally, the department estimated a 
fee of $150 to $170 for search and prep- 
aration of the records, plus 20 cents per 
page for photocopies. 


Later the department found too high its 
estimate of the time required to search 
for and prepare the requested records 

and released some documents, includ- 
ing the summary of the conference ex- 


penses, with no fee. 


The department also agreed to allow 
the complainant to see the remaining 
records without charging anything for 
the search and compilation. The com- 
plainant reviewed the records but 
elected not to pay the reduced fee of 
$120. 


The First Five Free Hours 


File: 731 

Institution: Regional Industrial 
Expansion 

Complaint: Fees 

“inding: Not supportable 

Jisposition: Dismissed 

Result: No action 


The complaint concerned the depart- 
ment’s preliminary estimate of charge- 
able fees, and particularly the inclusion 
in that estimate of the first five free 
hours. 


The investigation revealed that the pre- 
liminary estimate related solely to the 
time taken by the department to search 
for and gather the requested records. 
Immediately following the initial access 
request, the department’s regional office 
in Montreal began an extensive search 
to locate “every single telex or other 
communiques concerning trade oppor- 
tunities received by DRIE’s Montreal 
Office during April 1986”. After spend- 
ing six hours’ search time, the depart- 
ment realized that substantial costs 
could be involved. As a result, the com- 
plainant revised his request to include 
“only telexs received from Trade Com- 
missioners abroad for the month of 
April 1986 by Montreal Regional 
Offices”. At this time the complainant 
was provided with the preliminary esti- 
mate of some 13.5 hours with the five 
free hours of search and preparation 
time deducted. 


The Commissioner informed the com- 
plainant that, if the request is sufficiently 
complex, the five free hours to which a 
person is entitled can be used up in the 
search and/or preparation process 
without the applicant obtaining actual 
access to records. Departments usually 
try to do some search and preparation 
during these free hours. 
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Fees Waived 
File: 794 
Institution: Employment and Immigra- 
tion Canada 

Complaint: Fees 

Finding: Supportable 

Disposition: Resolution negotiated 
Result: Waived in full 


An individual found unreasonable the 
fee estimate of $470 for the provision of 
records concerning the hiring of tem- 
porary help. 


As a result of the investigation, it was 
agreed that the department interpreted 
too precisely the complainant's request. 
The department re-examined the re- 
quest and then located a report in its 
Accounting Directorate which con- 
tained the required record. It was re- 
leased to the complainant free of 
charge. 


Fees Reasonable 
File: 885(2/2) 


Institution: Finance 
Complaint: Fees 
Finding: Not supportable 
Disposition: Dismissed 
Result: No action 


An individual complained when he found 
unreasonable the fees assessed by the 
Department of Finance in response to his 
access request. 


The investigation revealed that the de- 
partment estimated fees of $1,100 to 
search, retrieve and process his re- 
quest. In addition, the photocopying 
charges would cost 20 cents per page. 


At the same time, the department indi- 
cated that, should the complainant re- 
duce the number of records requested, 
the fee would also be reduced. The 
complainant did revise his access re- 
quest and the fee estimate dropped to 
$240. 


The documents requested covered a 
26-year period and, based on the num- 
ber of records requested as a result of 
the revised request, the investigation 
confirmed that the department made a 
fair estimate of the costs involved and | 
was consistent with the Act and Regula- 
tions. | 


MISCELLANEOUS 
VIP Flights 
File: 337 


Institution: National Defence 
Complaint: Miscellaneous 

Finding: Supportable | 
Disposition: Resolution negotiated : 
Result: Resolved in full | 


In November 1984, an individual sought: 
access to Transport Canada records | 
relating to ministerial use of the depart- 
ment’s VIP aircraft. In December, the 
department advised the individual that — 
the requested records were not under | 
the control of Transport Canada and — 
thus not subject to the Access to Infor- | 
mation Act. This explanation was sub- | 
sequently confirmed as an investigation’ 
revealed that the records were classed — 
as personal papers of the Minister and » 
not part of the departmental record | 
system. 
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However, the Information Commis- 
sioner believed that the records, which 
had not yet been examined, should be 
subject to the Act. Formal notice of in- 
tention to investigate on her own 
initiative was forwarded to the Minister 
of Transport and the Minister of Na- 
tional Defence. 


The coordination function for VIP 
flights was transferred to the Depart- 
ment of National Defence in January 
1985, and the Commissioner formally 
asked the Minister of National Defence 
to review the ministerial requests for 
flight service. As a result of representa- 
tions made during the investigation, the 
Minister agreed that DND records 
covering the use of such aircraft by 
ministers would be records of the de- 
partment, subject to the Access to In- 


formation Act. 


The original complainant was informed 
of the results of the investigation. 
| 


Retrieval Questioned 


File: 390 

Institution: Regional Industrial 
Expansion 
Complaint: Miscellaneous 


Finding: Not supportable 
Disposition: Discontinued by complainant 
Result: No action 
} 
An individual asked for the Commis- 
, sioner’s intervention concerning his re- 
| quest for access to records about the 
| Canadian Patrol Frigate Program. In his 
complaint letter, he stated: 


— “l wish to file a complaint concerning 
the withholding of information in the 
attached responses from Regional 

_ Industrial Expansion... 


“As well, | wish to complain about the 
retrieval of records which does not 
appear to have been complete, even 
considering the five-hour time limit. 
Analysis records should have been 
among the records found, for 
example.” 


The preliminary investigation indicated 
that the complainant had examined the 
disclosable records on or about August 
9, 1985, which was more than two 
months after the complaint was re- 
ceived. The investigator tried unsuccess- 
fully to clarify exactly what the com- 
plainant wanted investigated. 


The investigator advised the complain- 
ant by letter that he could not proceed 
further and would recommend that the 
file be closed unless the complainant 
responded by April 4, 1986. Nothing 
further was heard. 


One or More Requests? 


File: 496(6/6) 


Institution: Canadian Security Intelli- 
gence Service 
Complaint: Miscellaneous 

Finding: Well-founded 

Disposition: Report to Minister 
Result: No action 


An individual sought access to weekly 
intelligence summaries from 1926 to 
1939. Having reviewed the 1934 rec- 
ords, he requested access to the addi- 
tional records found as a result of his 
June 6, 1985, access request. He wrote 
CSIS in this regard on December 5, 
1985, and CSIS responded that 


“..because of your previous request to 
withhold further processing until you 
had received the 1934 material, we are 
now considering this as a new access 
request”. CSIS also wrote that, due to 
the volume of material that must be re- 
viewed, it was applying an extension of 
300 days to respond to the request. 


The investigator learned that CSIS 
maintained that the complainant modi- 
fied his original request when he de- 
cided to look only at the 1934 records 
and sent in estimated costs to cover that 
portion. When the modified request was 
satisfied, the remaining portion of the 
Original request was abandoned, ac- 
cording to CSIS, and to take up that 
portion again constituted a new request. 


The investigation also disclosed that: 


1. In recording a telephone conversa- 
tion with the complainant, an official 
wrote “Instead of accessing all of the 
documents...[the complainant] 
stated that he would access the year 
1934 only, and then make a decision 
regarding the rest of the material;” 


2. Ina letter to CSIS enclosing costs to 
cover the 1934 records, the com- 
plainant wrote: “It is my understand- 
ing that this will not in any way jeop- 
ardize decisions relating to the 
additional material for 1935, 1936, 
1937 and 1938.” CSIS did not object 
at the time. 


3. A letter accompanying the 1934 
records to the complainant advised 
that CSIS was not refunding an 
excess of $63.60 in fees for the 1934 
records because “It is my under- 
standing...that you would decide 
whether or not to request additional 
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‘Summaries’”. 
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These instances indicated on both the 
part of the complainant and CSIS that 
the request to process the remaining 
records was not new. The complain- 
ant’s decision to initially access only the 
1934 records placed the rest of his re- 
quest in suspension until he asked, in a 
December 5, 1985, letter, received by 
CSIS December 9, 1985, that CSIS be- 
gin processing the remaining material. 
Considering that CSIS was entitled not 
to act on the request from August 1, | 
1985, when a deposit was requested, | 
until December 9, 1985, the original | 
120-day extension would run in regard | 
to the remaining records until March 19, 
1986. As March 19, 1986, passed with- 
out the remaining records being re- | 
leased to the complainant, the Commis- - 
sioner recommended to the Solicitor 
General that the additional records re- | 
quested, and not released, be disclosed — 
to the complainant no later than July 31,) 
1986. The Solicitor General’s response 
was that more than 1,144 pages of re- 
quested records would be available by 
the end of July and the remaining 900 
pages by September 1986. 


Location of Reading Room | 


File: 517(2/2) 


Institution: Canadian Security Intelli- 
gence Service 
Complaint: Miscellaneous 
Finding: Not supportable 
Disposition: Dismissed 
Result: No action 


An individual had complained that the 
Canadian Security Intelligence Service 
(CSIS) was not complying with section | 
71 of the Act as there was no informa- 
tion about its records in the Solicitor | 


General’s reading room, which CSIS 
claimed was its compliance with the 
Act. Later he expanded his complaint, 
alleging that the reading room was not 
located at the headquarters of the insti- 
tution as required by section 71 of the 
Act. 


The Commissioner, however, was satis- 
fied that an appropriate facility had 
been established at the headquarters of 
the Department of the Solicitor General 
as the Solicitor General is the head of 
-CSIS for the purpose of the Access to 
Information Act. 
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Procedure Non-Compliance 
File: 545 


Institution: Canadian Aviation Safety 
| Board 

‘Complaint: Miscellaneous 

Finding: Wel/l-founded 

Disposition: Report to Minister 
Result: No action 


The complaint concerned the response 
to a request for access to documents re- 
lating to the crash of Air-India Flight 
182 June 23, 1985. 


The investigation revealed that the 
access coordinator responded to the 
request by advising the requestor that 
the accident was being investigated in 
accordance with the standards and 
recommended practices established in 
Annex 13 to the Convention on Inter- 
national Civil Aviation. The response 
added that if more information was 
desired, she could write to the Delhi 
High Court in India. 


This response contravened section 10 
of the Act which states: 


)) 


“Where the head of a government 
institution refuses to give access to a 
record requested under this Act or a 
part thereof, the head of the institu- 
tion shall state in the notice given 
under paragraph 7(a) 


(a) that the record does not exist, or 


(b) the specific provision of this Act 
on which the refusal was based 
or, where the head of the institu- 
tion does not indicate whether a 
record exists, the provision on 
which a refusal could reason- 
ably be expected to be based if 
the record existed, 


and shall state in the notice that the 
person who made the request has a 
right to make a complaint to the In- 
formation Commissioner about the 
refusal.” 


After the Information Commissioner's 
investigator contacted Board officials, 
they wrote to the complainant and ex- 
empted the records under paragraph 
13(1)(a) of the Act, but did not inform 
the complainant of her right to complain 
to the Information Commissioner, again 
contravening section 10 of the Act. 


Cannot Act for Third Party 
File: 546 


Institution: Agriculture Canada 
Complaint: Miscellaneous 
Finding: Not supportable 
Disposition: Dismissed 

Result: No action 


This Office received a complaint against 
Agriculture Canada from a solicitor act- 
ing on behalf of a company. The com- 

plaint concerned the wording of access 


requests made by another individual for 
access to records of the named com- 
pany and the department’s apparent 
willingness to respond to the requests 
as worded. 


Concurrently, the complainant com- 
menced injunction proceedings in the 
Federal Court to stop the department 
from releasing the requested informa- 
tion. 


The Commissioner declined to deal 
with the complaint, because any com- 
plaint or investigation relying on para- 
graph 30(1)(f) must “pertain to the re- 
questing or obtaining access to records 
that either has taken place, or is antici- 
pated, and does not include action that 
would tend to frustrate an access appli- 
cation. Furthermore, interests of third 
parties are addressed by other sections 
of the Act which set out procedures for 
representations to the department con- 
cerned as well as the right to seek relief 
in the Federal Court. 


” 


Cabinet Meeting Minutes 
File: 562 


Institution: Privy Council Office 
Complaint: Miscellaneous 
Finding: Supportable 

Disposition: Resolution negotiated 
Result: Corrective action 


The complaint involved a request for 
access to three specific pages of Cabi- 
net minutes dealing with the Common- 
wealth Economic Conference in Accra 
in 1961. The Privy Council Office had 
provided the records, exempting por- 
tions under subsection 15(1) of the Act. 
The complainant objected, stating “the 
bald citing of a section as portmanteau 
as 15(1) leaves the requestor at an un- 
fair disadvantage”. 
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The Commissioner concluded that, 
while the document would not precisely 
fall under any of the paragraphs (a) to 
(i) of subsection 15(1) of the Act, it was 
generally the same as described in 
paragraphs (g) or (h). PCO felt that by 
quoting subsection 15(1) in the manner 
it did it was informing the complain- 
ant that the exemption was made be- 
cause release would be injurious to the 
conduct of international affairs. 


After further consultations, the Privy 
Council Office agreed to explain the ex- 
emption to the complainant. | 


Meaning of Appropriate Officer 
File: 628(1/2) 

Institution: Royal Canadian Mounted — 
Police 
Complaint: Miscellaneous 

Finding: Not supportable | 
Disposition: Dismissed | 
Result: No action 


An individual complained that the Royal: 
Canadian Mounted Police (RCMP) 
changed the date of receipt of his access: 


request from December 24, 1985, to | 
December 27, 1985. 


The enquiries confirmed that the com- 
plainant’s access request was accepted | 
by staff in the Ministry of the Solicitor 
General late in the day December 24, 
1985. The person who received the re- 
quest put it in the last mail delivery to | 
the RCMP mailing room at head- 
quarters in Ottawa. December 25 and 
December 26 were statutory holidays 
and the access request was routinely 
distributed to the access coordinator at | 
the RCMP on the next working day — 
December 27, 1985. 


Section 4 of the Regulations to the Act 
states in part: 


“4. A request for access to a record 
under the Act shall be made by for- 
warding to the appropriate office of 
the government institution that has 
control of the record...”. 


Appropriate officer is defined in section 
2 of the same Regulations as: 


“the officer of a government institu- 

tion whose title and address is pub- 

lished pursuant to paragraph 5(1)(d) 
of the Act”. 


Paragraph 5(1)(d) of the Act requires 
he Minister to publish the title and ad- 
Jress of the appropriate officer for each 
jovernment institution to whom re- 
juests should be sent for access to 
‘ecords under the Act. The RCMP in- 
‘ormation is given on pages 85-5 and 
35-6 of the 1985 Access Register and 
ists the appropriate officer as the de- 
dartmental access coordinator. 


The Commissioner informed the com- 
dlainant that since the RCMP access 
2oordinator received the request Dec- 
2mber 27, 1985, the complaint could not 
oe supported. 


Greater Interest 
“ile: 635(3/3) 


nstitution: Finance 
complaint: Miscellaneous 
-inding: Not supportable 
Jisposition: Dismissed 
Result: No action 


In a Department of Finance response to 
a request for copies of three studies re- 
‘ating to free-trade talks with the United 


States, the complainant was advised 
that External Affairs had commissioned 
two of the studies and that portion of the 
access request should therefore be 
directed to External Affairs. The com- 
plainant felt that the “Finance Depart- 
ment should have transferred the re- 
quest to External Affairs itself as permit- 
ted under section 8” relating to greater 
interest. 


The investigation determined that the 
Department of Finance had no know- 
ledge of one of the studies and it was 
only after making inquiries that they 
learned External Affairs had commis- 
sioned the study. Finance stated that it 
may have had an early draft of the other 
study, but that External Affairs had also 
commissioned it and, in Finance’s view, 
this went beyond simply having ‘a 
greater interest’ as set out in subsection 
8(1). 


The Commissioner was satisfied that 
Finance had properly responded to the 
access request with regard to the docu- 
ment under its control and was trying to 
be helpful in determining the depart- 
ment that had possession of the other 
two studies. While the department's 
letter to the complainant should have 
clarified the status of the two studies 
with respect to Finance, the Commis- 
sioner did not find that the department 
denied the complainant any rights 
under the Act. 


Too Much 
File: 681 


Institution: Correctional Service 
Canada 

Complaint: Miscellaneous 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


An individual complained on May 12, 
1986, that he had met “nothing but re- 
sistance” and that he was “being stone- 
walled, brushed aside and rebuffed” 
with respect to two access requests to 
Correctional Service Canada (CSC). 


The investigation confirmed that the 
complainant had submitted two re- 
quests on April 7 and 29, 1986. The re- 
quest submitted April 7 was received at 
CSC on April 17. On April 23, a depart- 
ment official telephoned the complain- 
ant to get clarification of the request 
which could reduce search time and 
costs. As a result of the conversation, 
the request was withdrawn. CSC sug- 
gested that another request be sub- 
mitted, elaborating on the nature of the 
documents required. A CSC letter 
dated May 15, 1986, corroborated this 
arrangement. 


CSC received the April 29 request May 5 
1986, and had until June 4, 1986, to 
respond. 


y 


One of the access requests was for in- 
formation in respect of ten correctional 
facilities as follows: 


“Recreation - indoor, outdoor, indi- 


vidual, team, space allotment, facili- 
ties, activities. 
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“A comprehensive quantitative anal- 
ysis, inventory, stock taking tally and 
description of recreational facilities, 
activities, equipment, space allot- 
ment (measurements) maps, dia- 
grams, photos of recreational area, 
programs, opportunities. 


“(i.e. Indoor - badminton, basketball, 
aerobics, billiards, swimming, bowl- 
ing, minigolf, floor-hockey, nautalis, — 
volleyball, pinball, video games, | 
board games etc... | 
“Outdoor - baseball, hockey, croquet, 
tennis, volleyball, jogging, picnic | 
tables, trees, landscaping, lawn 
furniture, etc....) 


“Social/Cultural - A comprehensive | 
quantitative analysis, inventory, | 
stock taking tally and description of | 
social and cultural facilities, activi- 

ties, equipment, space allotment, | 
maps, diagrams, photos, programs, | 
opportunities. | 


“(i.e. number of BW TV’s, Colour 
TV’s, VCR's, library number of ) 
volumes, number of new volumes in » 
1983, 84, 85 tables, chairs, maga- | 
zines, periodicals, newspapers, num- ' 
ber of and type, big screen TV’s, arts, 
and crafts, carpeting, throw rugs, ete. 
“Educational, Living Unit, Work/ | 
Jobs - A comprehensive quantitative | 
analysis, inventory, stock taking tally, 
and description on all educational, | 
living unit, employment, activities, 
facilities, equipment and space allot- | 
ment, diagrams, photos, programs, 
opportunities.” 


The Information Commissioner's en- 
quiries revealed that as of May 22, the 
jJepartment had asked the 10 institutions 
-o submit an estimate of the search time 
‘equired to locate the records. Some of 
them responded that more time was re- 
quired to provide the estimate and the 
nvestigator so advised the complain- 
ant. 


The Commissioner was satisfied that 
‘here was no resistance concerning the 
‘irst request and that the department 
was actively processing the second. 


Nhich Act Should be Used? 


| 


tile: 683 


institution: Royal Canadian Mounted 
| Police 

Complaint: Miscellaneous 

-inding: Supportable 

Disposition: Resolution negotiated 
Result: Corrective action 


An individual complained when the Royal 
vanadian Mounted Police (RCMP) re- 
sponded under the Privacy Act to his 
Access to Information Act request for 
‘ecords contained in a file concerning 
in investigation resulting from a com- 
dlaint the individual had made to the 
Solicitor General of Canada. 


The Commissioner's investigation de- 
iermined that the RCMP responded to 
he complainant under the Privacy Act 
decause it believed this would make 
nore records releasable and also be- 
cause there are no fees involved in ob- 
aining records under the Privacy Act. 


The Privacy Act provides individuals 
with a right of access to information 
about themselves held by a government 
Nnstitution. The Access to Information 
4ct provides a right of access to infor- 


mation in records under the control of a 
government institution. An individual 
can obtain personal information about 
himself or herself under the Privacy Act 
that no one else can access, but if the 
area of interest also includes non- 
personal information, the Access to In- 
formation Act might be the better 
vehicle. 


The complainant argued that because 
the response to his request was under 
the wrong Act the material suffered 
from deletions and exemptions based 
on the Privacy Act, which, in the opinion 
of the complainant, is in some respects 
more restrictive than the Access to /n- 
formation Act. 


As a result of the investigator's contact 
with the RCMP, the agency agreed to 
look at the possibility of processing the 
application under the Access to Informa- 
tion Act. Later the investigator was in- 
formed that the RCMP would proceed 
under that Act and would waive the $5 
application fee. However, it would be 
necessary to obtain files from the region 
involved. The complainant, informed of 
this by telephone, indicated he would 
be in Ottawa to discuss this case with 
the investigator handling the current 
complaint and with the investigator who 
handled the complaint under the Privacy 
Act. At the ensuing meeting, the com- 
plainant sought out advice on how to 
proceed with his application and on the 
rights of individuals under the Access to 
Information Act. 


After some follow-up contacts between 
the parties, the complainant was dis- 
satisfied with exemptions to records 
released by the RCMP under the Access 
to Information Act. Advice was provided 
by the investigator regarding the right 
to make a further complaint, which the 
complainant subsequently did. 


Federal Court Review 


increased Number of Applications 


During the reporting year there was a 
sharp increase in the number of appli- 
cations to the Federal Court of Canada 
for reviews of the decisions government 
institutions made in response to re- 
quests under the Act. There were 54 such 
applications compared to only 47 in the 
preceding two and one-half years that the 
Act has been in effect. 


Table 6 provides further statistics of the 
applications brought under section 41 or 
44 of the Act. Under section 44, compa- 
nies or individuals may try to block the re- 
lease of information that the government 
has decided to disclose. Under section 41, 
either the complainant or the Commis- 
sioner may seek a court review where the 
government has refused to release some 
or all of the requested information. 


A dramatic increase in the number of 
applications occurred under section 41. 
We believe that this increase was largely 
due to the increased complexity of com- 
plaints. As users of the Act become more 
familiar with its provisions, problems with 
volume of records to be searched and in- 
experience of staff in this particular work 
have in part given way to a multiplicity of 
more difficult issues, the most time-con- 
suming and contentious of which have 
been problems of interpretation. 


The number of applications under sec- 
tion 44 may seem rather high. However, 
more than half of last year’s 39 applica- 
tions under this section resulted from two 
access requests. Ten of them arose froma 
request for Indian band financial state- 
ments. Another access request for meat 
inspection reports was initially accepted 
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by the government institution after the 
recommendation of the Information 
Commissioner. The Minister gave notice 
to the third parties concerned, and 11 o 
them sought to prevent access. 


Participation by the Commissioner 


In the last annual report, the Commis- 
sioner said that her Office was preparec 
to apply for judicial review each time a_ 
recommendation for disclosure was not 
resolved. In view of the decision in the. 
case of Information Commissioner of 
Canada v. Canadian Radio-Television 
and Telecommunications Commission ° 
of Canada et al., which was summarize¢ 
in the last annual report, it is improbabl 
that an action by or on behalf of a com 
plainant would succeed in similar cir- — 
cumstances. Accordingly, in cases : 
where a government institution has | 
based a refusal to disclose an account | 
of consultations or deliberations on | 
paragraph 21(1)(b) of the Act, the Com 
missioner will offer to seek judicial re- - 
view only if the issue can be distin- 
guished from that in the CRTC case. 


During the reporting year, the Informa- 
tion Commissioner initiated nine appli- | 

cations for judicial review. As well, the — 
Information Commissioner has inter- | 
vened in an additional six cases, four 0° 
which were in response to requests by) 
the complainants. 


| 
t 
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tases Commenced by the 
aformation Commissioner 


Information Commissioner v the 
Minister of Employment and Immi- 
gration. (Federal Court Nos. T-1041-86 
and T-1446-86) Filed May 9, 1986, and 
_June 23, 1986, respectively. 

wo researchers made independent 
pplication for information concerning 
‘ount de Bernonville, including investi- 
ations and hearings about his arrival in 
nd departure from Canada. The depart- 
1ent refused to release any material, 
laiming that the record consisted entirely 
f personal information and thus must be 
xempted under section 19. The Commis- 
oner took the position that some of the 
iformation was publicly available and 
qus releasable under subsection 19(2). 
‘tissue as well is whether paragraph 
(2)(j) of the Privacy Act applies. This 
aragraph provides that personal in- 
drmation may be disclosed for re- 
garch purposes if certain conditions 

re satisfied. 


The Information Commissioner of 

’ Canada v the Minister of External 

_ Affairs. (Federal Court Nos. 

- T-1042-86, T-1090-86, and T-1200-86) 
Filed May 9, 1986, May 14, 1986, and 
_ May 26, 1986, respectively. 


1 each of these three cases a request was 
nade to the department for studies re- 
iting to free trade with the United States. 
he department extended the time limit 
eyond the 30-day statutory period in 
which the request would otherwise have 
) be dealt with. Although specifically 
sked to do so, the department failed to 
rovide any information or explanation to 


justify the extension of time. The Com- 
missioner applied to the Court for review 
of the delay, alleging that there had been 
an improper extension of the statutory 
time limits. 


The Information Commissioner of 
Canada v Solicitor General of Canada. 
(Federal Court No. T-1467-86) Filed 
June 25, 1986. 


A request was made for documents that 
would enable the requestor to know 
what information concerning a named 
Canadian had been supplied to an 
agency of the United States Govern- 
ment. The department released some of 
the records but claimed exemption for 
the balance. After investigation, the 
Commissioner questioned the validity 
of the claims for exemption of one docu- 
ment. Those claims were made under 
paragraph 21(1)(b) (an account of con- 
sultations or deliberations involving 
officials or employees or a Minister or a 
Minister’s staff) and under subpara- 
graphs 16(1)(a)(i) and (iii) (certain in- 
formation obtained or prepared by an 
investigative body). The Commissioner 
is seeking an order for disclosure on the 
ground that those exemptions were not 
validly claimed in this case. 


information Commissioner v Minister 
of Employment and Immigration. 
(Federal Court No. T-344-87) Filed 
February 18, 1987. 


The department was asked to disclose 
records to enable a requestor to know 
the administrative procedures dealing 
with visitors’ visas. The department 
claimed that on the basis of subsection 
15(1) of the Act (relating in part to the 
conduct of international affairs) and 
subsection 16(2) (information that 
might facilitate the commission of an 
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offence) certain portions of the record 
were exempt. Both exemptions include 
a harms test but the department re- 
fused to provide particulars of the harm 
that could reasonably be expected to 
result if the information was disclosed. 
The Commissioner is seeking an order 
for disclosure on the ground that the 
exemption was Claimed improperly. 


information Commissioner v Solicitor 
General. (Federal Court No. T-2783-86) 
Filed December 23, 1986. 


The complainant sought a report made 
to Correctional Services Regional 
Headquarters in Saskatoon with re- 
spect to the food services unit of a peni- 
tentiary. The department released some of 
the material requested, but sought to ex- 
empt other portions. During the investiga- 
tion additional parts of the record were 
released but the department continued to 
withhold some items, claiming exemption 
under subsection 19(1) of the Act (per- 
sonal information). At issue is whether the 
information sought is about an individual 
employee's position or functions (para- 
graph 3(j) of the Privacy Act) since, if this 
is so, the information is not “personal 
information”. 


Information Commissioner v Minister 
of National Health and Welfare. 
Federal Court No. T-1823-86) Filed 
November 11, 1986. 


The department was asked to release 
records relating to meetings of the Na- 
tional Advisory Committee on Immuni- 
zation. None of the requested records 
were released. The department claimed 
that all of the records were exempt on 
the basis of paragraph 21(1)(b) of the 
Act (an account of consultations or 
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deliberations) and that other exemp- 
tions applied to other unspecified por- 
tions of those records. The issue is 
whether the documents are totally ex- 
emptable under paragraph 21(1)(b). 


Interventions by the Information 
Commissioner 


Piller Sausages and Delicatessens 

Inc. v The Minister of Agriculture et 

al. (Federal Court No. T-1024-85). 

J.M. Schneider Inc. v Her Majesty the 

Queen (Federal Court No. T-1025-85) 

and In the Matter of Canada Packers: 

Inc. (Federal Court No. T-1026-85) 

all filed May 10, 1985. 

| 

These cases were filed with the Federal 
Court pursuant to section 44 to block | 
the disclosure of meat-packing inspec- | 
tion reports following a recommenda- | 
tion by the Information Commissioner | 
that the records be disclosed (see page) 
176-77, 1985-86 Annual Report). | 


At the request of the complainant, the 
Information Commissioner applied to 
intervene to assist the Court in ensuring 
that there will be a full canvassing of the 
matters pertinent to these applications. A 
issue is whether disclosure could result ij 
material financial loss or gain or prejudic: 
the competitive position of a third party’ 
and whether the public health interest ir. 
disclosure overrides any such injury. | 


| 


Société de Transport de la Com- 
munauté Urbane de Montreal v 

L’honorable Thomas McMillan et al. | 
(Federal Court No. T-1202-86) Filed | 
November 26, 1986; | 


( 
{ 
| 
\ 


and 


Frozen Desserts Ltd. v Her Majesty 
_ The Queen (Federal Court No. 
_ T-1213-86) Filed November 27, 1986. 


These cases arise out of a request to the 
Jepartment of the Environment for a 

ist of equipment in the Montreal area 
sontaining polychlorinated biphenyls 
pcb’s). Of the 271 firms consulted by 
he department pursuant to section 28, 
ilmost all consented or did not object to 
he disclosure of the list which con- 
lained the name and address of each 
ec party where such equipment was 
ocated. 

‘he Information Commissioner's inves- 
igation having resulted in a recom- 
nendation supporting the disclosure of 
he list, it was considered appropriate 
9 apply to intervene. The applications 
vere discontinued after the Court de- 
ermined that there was a technical de- 
iciency in the section 28 procedures 
sarried out by the department. 


| Mary Bland v The National Capital 

_ Commission (Federal Court No. 

| T-2300-86) Filed October 21, 1986. 
‘his case concerns the refusal of the 
NCC to disclose information with re- 
pect to NCC leases which had been 
‘xxempted as personal information 

inder section 19(1) of the Act. For fur- 
her information see Refusal - exemption 
f71(1/8). 


Jpon the application of Mary Bland, and 
vith the consent of all other parties, in- 
‘luding the Privacy Commissioner who 
iad applied previously, the Information 
2Oommissioner was added as an Interven- 
int. 


1 
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Corporate Management Branch 


Corporate Management provides both 
the Information and Privacy Commis- 
sioners with financial, personnel, ad- 


ministrative, data processing and 


library services. During the year re- 
sponsibility for public affairs was trans- 
ferred to the respective Commissioners. 


Finance 


The Offices’ total resources approved by 
Parliament for the 1986-87 fiscal year 
were $3,624,730 and 56 person years, an 
increase of approximately $400,000 over 
the 1985-86 expenditures. Personnel 
costs of $2,783,000 and professional and 
special services expenditures of $393,000 
accounted for more than 88 per cent of 
expenditures. The remaining $438,000 


covered all other expenses. 


Personnel 


Staff increased by two during the fiscal 


year, to a total of 53 on March 31, 1987. 


There were 11 staffing actions during 
the year, including appointments to 
three senior management positions: 
assistant Information Commissioner, 
director of Privacy Compliance, and 


director general of Corporate Manage- — 


ment. 


Administration 


During the year, Treasury Board autho-. 
rized additional office space to relieve a 


serious shortage of accommodation. 
The Office upgraded its telephone sys- 
tem and added a second toll-free tele- 
phone line to help out-of-town callers 
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reach the Offices. 


The following are the Offices’ expenditures for the period 
April 1, 1986 to March 31, 1987. 


Information 

Salaries $ 906,344 
Employee benefit 

plan contributions 135,300 
Transportation and 

Communications 44,585 
Information 84,274 
Professional and 

special services 335,093 
Rentals — 
Purchased repair and 

maintenance — 
Utilities, material 

and supplies 1,779 
Construction and 

equipment acquisition 3,220 
All other 46 

TOTAL $1,510,641 


Privacy Administration Total 

$ 975,118 $ 546,389 $2,427,851 
129,950 89,750 355,000 
43,984 82,598 171,167 
38,567 4,816 127,657 
37,970 20,323 393,386 

Ke) 14,697 14,772 

322 Ctr 5,425 

3,694 36,695 42,168 
7,642 64,753 7o,618 

fase: 12 811 
$1,238,075 $ 865,136 $3,613,852 


j 
: 


SO ee 


Data Processing 


The Office continued to convert data it 
previously gathered manually to elec- 
tronic systems. This improved effi- 
ciency and the Offices’ ability to handle 
an ever-increasing workload without 
‘increasing personnel. 


Library 


This special library provides an infor- 
mation and referral service for both 
Commissioners. Its collection is open 

to the public for reference and research, 
and interlibrary loans may be arranged. 
The collection includes books, maga- 
zines and government reports, news- 
paper clipping files and periodical 
articles on privacy, access to informa- 
tion, and the ombudsman function. The 
library also has access to several auto- 
mated bibliographic data bases. During 
the past year, the library acquired ap- 
proximately 440 books and answered 


'512 reference questions. 
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Appendix | 


ORGANIZATION CHART 


Offices of the 
Information and Privacy 
Commissioners of Canada 


Privacy 


Information 
Commissioner 


Commissioner 


Legal Legal 
Advisor Advisor 


Assistant 
Information 
‘| Commissioners 


Executive 
Director 


Privacy 
Complaints 


Public 
Affairs 


Privacy . Corporate Information 
Compliance Management Complaints | 


Library Financial Personnel Administrative 
Services Services Services 
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Appendix Il 


PROCEDURES FOR COURT 
REVIEW 


Frequently we have been asked to ex- 
plain the procedures for review by the 
Court. The following is a short summary 
of the provisions in the Act and of the 
Office procedures relating to applica- 
tions for court review. 


REFUSAL OF ACCESS TO AN 
INDIVIDUAL 


Review of Refusal to Disclose 


The Federal Court, Trial Division, has 
authority to review any refusal by a gov- 
ernment institution to release a record 
requested under the Access to Informa- 
tion Act. 


Conditions Precedent to Court’s 


Jurisdiction 


A complaint must have been made to the 
Information Commissioner and the Com- 
missioner’s report on the results of the 
investigation must have been received by 
the complainant before the Court will 
hear the application for review. 


The Commissioner’s Procedures 
Leading to Court Review 


- The Commissioner's tentative report ona 
_ complaint investigation is provided to 


the complainant in writing. It outlines 
the results of the investigation and de- 
scribes the basis for the decision in as 
much detail as possible. The Commis- 
sioner through the investigators’ re- 


_ ports knows the exact nature of the rec- 


ord or portions of records that have 
been exempted. However, the Commis- 
sioner is not entitled to disclose that 
which has been exempted, which can 
prevent the Commissioner from fully 


_ explaining the rationale for the conclu- 
/ sions reached. 


Occasionally, all the Commissioner is 
able to establish is that the record is of 
the kind that must be withheld. In es- 
sence, she has to ask a complainant to 
trust her. 


The Commissioner's findings on com- 
plaints are basically divided into those 
that are supportable and those that are 
not. The supportable complaints are 
further divided into those that are re- 
solved during the course of the investi- 
gation and the ones where the govern- 
ment institution does not agree that the 
complaint is valid. Most complaints in- 
volve multiple exemptions and the 
Commissioner may support some ex- 
emptions and challenge others. (A 
complaint about multiple exemptions is 
recorded as one complaint only—but 
where some exemptions are considered 
not justified, it will be recorded as sup- 
portable or well-founded if a report to 
the Minister concerned becomes nec- 
essary.) 


Unless the Commissioner supports all 
aspects of a complainant's case, tenta- 
tive findings are provided to a com- 
plainant in the first instance so that the 
complainant can exercise the right to 
make representations to the Commis- 
sioner. 


If, as a result of the investigation or the 
complainant's representations, the 
Commissioner maintains that a refusal 
complaint is supportable and the offi- 
cials disagree, the Commissioner pro- 
vides a report, with recommendations, 
to the head of the government institu- 
tion. The Commissioner may impose a 
time limit on the response to the report 
but in that event the Commissioner may 
not make a report to the complainant 
until after the Minister's response has 
been received or the time limit has ex- 
pired. 
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The Commissioner will almost always 
offer to apply to the Court for a review 
when a recommendation for release is 
not accepted. So far, the only exception 
to this has been on recommendations 
for release of records exempted under 
section 21. Section 21 contains a class 
test but no injury test and the Commis- 
sioner feels obliged to recommend re- 
lease when, in her opinion, the depart- 
ment ought to release in compliance 
with the spirit of the Act. Because of the 
decision in the CRTC case (The /nforma- 
tion Commissioner v. The Chairman of 
the Canadian Radio-Television and 
Telecommunications Commission, et 

al. reported [1986] 3 F.C. 413), the Com- 
missioner will not at this time apply for a 
court review in respect of complaints 
about the use of section 21 where it ap- 
pears that the issues are the same as in 
the CRTC case. 


When the Commissioner finds that a 
complaint is not supportable in whole 
or in part, the complainant is informed of 
the right to seek a court review. To es- 
tablish the conditions precedent for an 
application for court review, the com- 
plainant is offered a certificate showing 
that a complaint has been made under 
the Act and that the Commissioner re- 
ported on the complaint. It is up to the 
complainant to decide whether to pro- 
vide the Commissioner's report to the 
Court because the hearing is into the 
department's refusal—not an appeal 
from the Commissioner’s decision. 


Limitation Period 


The application for review of a refusal 
must be made within 45 days after the 
results were reported to the complain- 
ant. There is, however, provision for the 
Court to allow an extension of that 
period both before and after its expiry 
time. 


Unjustified Delay is Deemed a 
Refusal 


A failure to give access to a requested 
record, or a part of it, within the time 
limitations of the Act is deemed to be a 
refusal and therefore the Court has 
jurisdiction to review whether a delay is 
unjustified. 


Parties to Review of Refusal 


- The complainant 

The complainant may seek the review 
but is then responsible for the expenses 
involved. However, the Access to /nfor- 
mation Act provides a novel provision as 
to costs. The Act stipulates that where 
the Court is of the opinion that an appli- 
cation for review has raised an impor- 
tant new principle in relation to the Act, 
the Court “shall” order that costs be 
awarded to the applicant, even an un- 
successful one. 


- The Information Commissioner 

The Commissioner may apply for the 
court review with the consent of the 
complainant, or may appear on behalf 
of any person who has applied for a re- 
view. In the first instance the applica- 
tion would be brought in the name of 
the Commissioner; in the second in- 
stance it is in the name of the complain- 
ant. 


Burden of Proof 


The burden of proof of the authority to 
withhold a record rests on the govern- 
ment institution claiming the exemp- 
tion. 


| 
| 
| 
Court Orders 

| 

Except as described further on, the 
Court shall, if it determines that the 
head of the institution is not authorized 
to refuse disclosure, order disclosure 
of the record on appropriate conditions 
or make such other order as the Court 
" appropriate. 


f in the case of records exempted under 
section 14 (federal-provincial affairs), 
section 15 (international affairs and de- 
fence) or ee 16(1)(c) (law en- 
forcement) or (d) (Security of penal 
institutions) or 18(d) (Canada’s financial 
interests), the Court determines that the 
head of the institution did not have rea- 
sonable grounds on which to refuse to 
disclose, it shall order disclosure on ap- 
propriate conditions or make such other 
_ as the Court deems appropriate. 


When the Court determines that the head 
a the institution is required to refuse to 
Boe a record or part of a record, the 
‘Court shall order the head of the institu- 
tion not to disclose the record or part 
thereof or shall make any other appro- 
oriate order. 


ACTIONS BY THIRD PARTIES 


Nature of Action - Time Limits - Notice 


Third parties are those whose confi- 
dential business information may be 
protected from disclosure under sec- 
tion 20. The Act entitles third parties to 
apply for a court review of a government 
‘institution’s intent to give access to a 
requested record that might contain 
confidential business information. The 
intention to disclose may be the original 
response to a request or, later, as a re- 
sult of a department’s acceptance of a 


recommendation from the Information 
Commissioner. The third party must 
apply for the review within 20 days after 
receipt of the notice of the intention to 
release. The Act says “within 20 days 
after the notice is given” but the Federal 
Court has ruled that the 20 days begin 
when the notice is received. (See J. M. 
Schneider Inc. vs. The Queen (T-1717-86) 
- unreported order of Cullen J., Septem- 
ber 8, 1986.) The head of the government 
institution, once notified of the applica- 
tion for review by the third party, is re- 
quired to notify the person who applied 
for access. That person is entitled to ap- 
pear as a party to the review and the Infor- 
mation Commissioner may apply for 
leave to intervene in third party pro- 
ceedings. 


GENERAL PROVISIONS 
Hearings 


The Act provides that applications for 
review are to be heard and determined 
in a Summary way in accordance with 
any special rules that may be made 
pursuant to section 46 of the Federal 
Court Act. No such rules have been made. 
Most applications to date have been 
based on affidavit evidence, although it is 
likely that oral evidence will become nec- 
essary in the future. 


The Act requires that the Associate Chief 
Justice or a judge of the Court designated 
by him must hear and determine any ap- 
plication for review concerning records 
withheld because of the sections dealing 
with international affairs or defence. 
Those hearings must be held in camera 
and, at the request of the minister, in the 
National Capital Region. Furthermore, 
the minister is entitled to be heard ex 
parte on any such application. 
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Access to Records by the Court 


The Court is specifically authorized to 
examine any record to which the Act 
applies that is under the control of a 
government institution “notwithstand- 
ing any other Act of Parliament or any 
privilege under the law of evidence...”. 
Section 69 of the Access to Information 
Act states, subject to some exceptions, 
that it does not apply to confidences of 
the Queen’s Privy Council. The Evidence 
Act permits a minister of the Crown and 
the Clerk of the Privy Council to object 
to disclosure of such a confidence with- 
out the Court having an opportunity for 
its review. The combined effect of these 
two provisions is that the Court prob- 
ably will decline to review an applica- 
tion that involves a record that has been 
certified by a minister or the Clerk of the 
Privy Council as being a confidence of 
the Queen's Privy Council. (An interest- 
ing wedge into the concept of Cabinet 
confidences may be found in a recent 
Supreme Court of Canada decision in 
the Minaki Lodge case. (See H. Rod 
Carey v. Her Majesty The Queen in 
Right of Ontario et al., S.C.R. Part 5, 
1986, Vol. 2, 637.) 


Appeals 


Appeals will lie to the Federal Court of 
Appeal and the Supreme Court of 
Canada in accordance with the law re- 
garding appeals to those courts. 


Sections 18 and 28 of the Federal 
Court Act 


The Commissioner is subject to the 
provisions of sections 18 and 28 of the 
Federal Court Act. One mandamus appli- 
cation was brought against the Com- 
missioner to force the Commissioner to 
report. It was H. Berkalvs The Information 
Commissioner (1-2629-84). (See Annual 
Report 1984-85). Mr. Justice Jerome 
dismissed the application on February 
15, 1985. At that time the report to the 
complainant had been made. 
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RECOMMENDATIONS OF 
STANDING COMMITTEE ON 
JUSTICE AND SOLICITOR 
GENERAL ON THE REVIEW OF 
THE ACCESS TO INFORMATION 
ACT 


THRESHOLD CONCERNS 


2.1. The Committee recommends, 

that, for purposes of clarification, the 
Access to Information Act and the 
Privacy Act mandate that the Treasury 
Board, the Information Commissioner, 
and the Privacy Commissioner foster 
public understanding of the Access to 
Information Act and the Privacy Act and 
of the principles described in section 2 
of each Act. Such education should be 
directed towards both the general pub- 
lic and the personnel of government 
institutions. The appropriate provision 

in the statutes should follow the model 
of section 22 of the Canadian Human 
Rights Act. (p.7) 

2.2 The Committee further recom- 
-mends that the Treasury Board under- 
‘take a public education campaign in con- 
junction with the proclamation of any 
amendments to the Access to Information 
Act and the Privacy Act and also consider 
printing notices about individual rights 
under both the Access to Information Act 
_and the Privacy Act to be included in stan- 
‘dard government mailings. (p. 8) 


2.3 The Committee recommends that all 
federal government institutions be cov- 
ered by the Access to Information Act 
and the Privacy Act, unless Parliament 
chooses to exclude an entity in explicit 
terms. Thus the Committee recommends 
the repeal of Schedule | to the Access to 
Information Act and the Schedule to the 


) 


Privacy Act. The criteria for inclusion 
should be as follows: Firstly, if public insti- 
tutions are exclusively financed out of the 
Consolidated Revenue Fund, they should 
be covered. Secondly, for agencies which 
are not financed exclusively in this way, 
but can raise funds through public bor- 
rowing, the major determinant should be 
the degree of government control. (p. 9) 


2.4 The Committee recommends that 
the Access to Information Act cover all 
federal government institutions, including 
all administrative tribunals, the Senate, 
the House of Commons (but excluding 
the offices of Senators and Members of 
the House of Commons), the Library of 
Parliament, and such offices directly ac- 
countable to Parliament as the Auditor 
General, the Official Languages Commis- 
sioner, the Chief Electoral Officer and the 
Office of the Information and Privacy 
Commissioners. The criteria for inclusion 
should be as follows: Firstly, if public 
institutions are exclusively financed out of 
the Consolidated Revenue Fund, they 
should be covered. Secondly, for agen- 
cies which are not financed exclusively 
in this way, but can raise funds through 
public borrowing, the major deter- 
minant should be the degree of gov- 
ernment control. (p. 9) 


2.6 The Committee recommends that 
the Access to Information Act and the 
Privacy Act be extended to cover those 
Crown corporations and wholly-owned 
subsidiaries as are listed in the Treasury 
Board’s Annual Report to Parliament on 
Crown Corporations and Other Corpo- 
rate Interests of Canada. For this purpose, 
the Committee recommends that the 
Access to Information Act and the Privacy 
Act be amended to include such a defini- 
tion of “Crown corporation”. (p. 11) 
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2.7 The Committee further recom- 
mends that if the Government of Canada 
controls a public institution by means of a 
power of appointment over the majority of 
the members of the agency’s governing 
body or committee, then both the Access 
to Information Act and the Privacy Act 
should apply to such an institution. (p. 11) 


2.8 The Committee recommends that, 
with respect to the Canadian Broadcast- 
ing Corporation (CBC), the Access to /n- 
formation Act not apply in relation to pro- 
gram material; otherwise, the Corpora- 
tion should be fully subject to both the 
Access to Information Act and the Privacy 
Act. (p. 11) 


2.9 The Committee recommends that 
any natural or legal person be eligible to 
apply for access to records under the 
Access to Information Act. The location of 
the applicant should no longer be rele- 
vant. Corporations, non-profit associa- 
tions, employee associations, and labour 
unions should also be able to avail them- 
selves of this legislation. (p. 12) 


2.11 The Committee recommends that 
the Access Register be combined with 
such other government publications as 
the /ndex of Programs and Services and 
the Organization of the Government of 
Canada. (p. 13) 


2.12 The Committee further recom- 

mends that this omnibus access tool and 
the Personal Information Index be made 
available by the Treasury Board and indi- 
vidual government institutions on an on- 
line basis and/or through their sale in 

digital form for use on computers. (p. 13) 


2.13 The Committee further recom- 
mends that the Treasury Board and indi- 
vidual government institutions make 
available segments of these various user 


guides on a customized basis to suit the © 


needs of particular user groups. (p. 13) 
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2.14 The Committee recommends that 
the status and role of Access and Privacy 
Coordinators be given explicit recogni- 
tion in section 73 of the Access to Infor- 
mation Act and section 73 of the Privacy 
Act, since they are the prime movers for 
implementation of the legislation within 
government institutions. (p. 15) 


2.15 The Committee recommends, in 
light of the Treasury Board’s 1986 consul- 
tation with Access and Privacy Coordina- 
tors, that the Treasury Board directly 
address the problem of ensuring that Co- 
ordinators, who should be senior level 
officials wherever possible, have direct 
reporting and working relationships with 
senior management and senior pro- 
gram officials of government institutions 
in order to ensure necessary support for, 
and understanding of, their complicated, 
demanding, and expanding tasks in in- 
formation management. The Treasury 
Board should also update its require- 
ment statement concerning the role of 
Coordinators, especially in such areas as 
information collection policy, information 
inventories, privacy protection, and 
security issues. (p. 15) 


2.16 The Committee recommends that 
the Treasury Board organize standard, 
formal training for Access and Privacy 
Coordinators, perhaps using automated 
training modules, audiovisuals, and films. 
(p. 15) 


2.17. The Committee further recom- | 
mends that the Treasury Board and the © 
Department of Justice become more 
active in central coordination and policy — 
leadership on issues with government- 
wide implications for Access and Privacy. 
legislation. (p. 15) 


EXEMPTIONS AND CABINET 
CONFIDENCES: SAYING NO 


3.1 The Committee recommends that 
subject to the following specific propos- 
als, each exemption contained in the 
Access to Information Act and Privacy 
Act be redrafted so as to contain an in- 
jury test and to be discretionary in nature. 
Only the exemption in respect of Cabinet 
records (which is proposed later in this 
Report) should be relieved of the statutory 
onus of demonstrating that significant in- 
jury to a stated interest would result from 
disclosure. Otherwise, the government 
institution may withhold records or per- 
sonal information only “if disclosure 
could reasonably be expected to be signi- 
ficantly injurious” to a stated interest. 


(p. 20) 


3.2 The Committee recommends that 
the exemption contained in section 13 of 
the Access to Information Act and section 
19 of the Privacy Act be redrafted to be 


_ discretionary in nature and to contain an 
_ injury test. In addition, the exemption 


should permit other governments to be 
notified of an application for the dis- 


- closure of records or personal informa- 


tion that they have submitted in confi- 


- dence and also permit them to dispute 


recommendations for the release of such 
information before the Information Com- 
missioner or Privacy Commissioner and 
the Federal Court. The burden of proof in 
such cases should be placed upon the 


— other governments. Where foreign gov- 
- ernments are concerned, a time period 
_ of three months should be allowed for 
_ response and the Secretary of State for 


External Affairs should be served with the 
notice of application. (p. 21) 


3.3. The Committee further recom- 
mends that section 13 of the Access to 
Information Act and section 19 of the 
Privacy Act be redrafted to clarify that 
institutions or governments of compo- 
nent elements of foreign states (such as 
State governments in the United States 
and their agencies) are included for pur- 
poses of this exemption. (p. 22) 


3.4 The Committee further recom- 
mends that section 13 of the Access to /n- 
formation Act and section 19 of the 
Privacy Act be amended so that institu- 
tions of native self-government are ac- 
corded the same protection as other gov- 
ernments for purposes of this exemption. 
(p. 22) 


3.6 The Committee recommends that 
the term “affairs” in section 14 of the 
Access to Information Act and section 20 
of the Privacy Act be deleted and be re- 
placed by the term “negotiations”. (p. 22) 


3.7 The Committee recommends that 
the Acts be amended to clarify that the 
classes of information listed in section 15 
of the Access to Information Act and in- 
corporated by reference in section 21 of 
the Privacy Act are merely illustrations of 
possible injuries; the overriding issue 
should remain whether there is an injury 
to an identified state interest which is 


analogous to those sorts of state interest 


listed in the exemption. (p. 23) 


3.8 The Committee recommends that 
minor amendments to the definition of 
“personal information” be considered in 
order to address certain technical issues 
which have arisen in submissions to this 
Committee and to the Department of Jus- 
tice. (p. 24) 
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3.9 The Committee recommends that 
the substance of sections 3 and 8 of the 
Privacy Act be incorporated in the body of 
the Access to Information Act. (p. 24) 


3.10 The Committee recommends that 
section 19(2) of the Access to Information 
Act be amended to provide as follows: 
“Notwithstanding subsection (1) the head 
of a government institution shall dis- 
close...” (p. 24) 


3.11 The Committee recommends that 
the definition of “personal information” 
under the Privacy Act be amended so that 
the exact salaries of order in council ap- 
pointments be available pursuant to a re- 
quest under the Access to Information 
Act, and that only the salary range of other 
public servants be excluded from this 
definition. (p. 24) 


3.12 The Committee recommends that 
section 8(5) of the Privacy Act be 
amended to require that individuals gen- 
erally be notified of the impending dis- 
closure of personal information about 
them and be entitled to contest this dis- 
closure before the Privacy Commissioner 
and Federal Court. When considerable 
numbers of people are affected, the 
Privacy Commissioner should have the 
authority to determine whether the dis- 
closure of personal information under 
section 8(2)(m) constitutes an unwar- 
ranted invasion of personal privacy. If the 
Commissioner so determines, he shall 
order the government institution to make 
reasonable attempts to notify the indi- 
viduals concerned, who should have such 
time as the Commissioner stipulates to 
contest the disclosure before the Federal 
Court. (p. 26) 
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3.13 The Committee further recom- 
mends that the head of the government 
institution be permitted to appeal the 
Privacy Commissioner's determination 
that a particular disclosure of personal 
information under section 8(2)(m) of the 
Privacy Act constitutes an unwarranted 
invasion of personal privacy to the 
Federal Court in the event of a disagree- 
ment. (p. 26) 


3.14 The Committee recommends that 
the following definition of “trade secrets” 
should be contained in the Access to /n- 
formation Act: 


A secret, commercially valuable plan, 
formula, process or device, that is used 
for the making, preparing, compound- 
ing or processing of trade commodities 
and that can be said to be the end 
product of either innovation or sub- 
stantial effort. (p. 26) 


3.15 The Committee recommends that 
section 18 of the Access to Information 
Act require disclosure of the results of 
product or environmental testing, along 
the lines of section 20(2). (p. 27) 


3.16 The Committee recommends that 

the public interest override contained in 

section 20(6) of the Access to Information 
Act extend to all types of third-party in- 

formation set out in section 20. (p. 27) 


3.17 The Committee recommends that, 
where many third parties are involved or 
such parties reside outside of Canada, the 
Access to Information Act be amended to 
provide for substitutional service of noti- 
fication by means of notice in the Canada 
Gazette and advertisement in any rele- 
vant trade journal, periodical or news- 
paper. (p. 28) 


3.18 The Committee further recom- 
mends that the Access to Information Act 
be amended to clarify that third parties 
bear the onus of proof before the Federal 
Court when they challenge decisions to 
disclose records that may contain confi- 
dential business information. (p. 28) 


3.19 The Committee recommends that 
section 21 of the Access to Information 
Act be amended not only to contain an 
injury test but also to clarify that it applies 
solely to policy advice and minutes at the 
political level of decision-making, not 
factual information used in the routine 
decision-making process of government. 
The exemption should be available only 
to records that came into existence less 
than ten years prior to a request. (p. 29) 


3.20 The Committee recommends that 
section 23 of the Access to Information 
Act and section 27 of the Privacy Act be 
amended to clarify that the solicitor- 
client exemption is to apply only where 
litigation or negotiations are underway 
or are reasonably foreseeable. (p. 29) 


3.21 The Committee recommends 
that section 10(2) of the Access to Infor- 
mation Act and section 16(2) of the 

_ Privacy Act be amended to permit the 

- government institution to refuse to con- 

_ firm or deny the existence of a record only 
when disclosure of the record’s existence 
_ would reveal information otherwise ex- 

- empt under sections 13, 15, 16 or 17 of the 
_ Access to Information Act or sections 19, 
21, 22 or 25 of the Privacy Act (informa- 
tion from other governments, interna- 
tional affairs and national defence, law 

_ enforcement and investigations, and 

_ Safety of individuals). (p. 29) 


3.22 The Committee recommends that 
the exclusion of Cabinet records found 
in section 69 of the Access to Information 
Act and section 70 of the Privacy Act be 
deleted. In its place, an ordinary exemp- 
tion for Cabinet records should be added 
to the Access to Information Act and the 
Privacy Act. No injury test should be in- 
cluded in this exemption. (p. 32) 


3.23 The Committee recommends that 
section 69(1)(a) [Cabinet memoranda], 
section 69(1)(b) [discussion papers] and 
section 69(1)(e) [Ministerial briefing 
notes], as well as section 69(3)(b) of the 
Access to Information Act [section 
70(1)(a), (b) and (e) and section 70(3)(b) 
of the Privacy Act] be deleted. The 
amended exemption for Cabinet confi- 
dences should be drafted in the following 
terms: 


(1) The head of a government institu- 
tion may refuse to disclose a record re- 
quested under this Act where the dis- 
closure would reveal the substance of 
deliberations of the Queen’s Privy 
Council for Canada, contained within 
the following classes of records: 


(a) agenda of Council or records re- 
cording deliberations or decisions of 
Council: 


(b) a record used for or reflecting 
consultation among Ministers of the 
Crown on matters relating to the 
making of government decisions or 
the formulation of government 
policy; 

(c) draft legislation or regulations; 
(d) records that contain information 
about the contents of any records 


within a class of records referred to in 
paragraph (a) to (Cc). 


(2) For the purposes of subsection (1) 
“Council” means the Queen’s Privy 

Council for Canada, committees there- 
of, Cabinet and committees of Cabinet. 


(p. 32) 


3.24 The Committee recommends that 
the twenty-year exemption status for Cab- 
inet confidences be reduced to fifteen 
years. (p. 33) 


3.25 The Committee recommends that 
the Access to Information Act and the Pri- 
vacy Act be amended to contain a specific 
framework for the review of Cabinet rec- 
ords. Appeals of decisions under the 
Cabinet records exemption should be 
heard solely by the Associate Chief Jus- 
tice of the Federal Court, with procedures 
similar to those contemplated in section 
52 of the Access to Information Act and 
section 51 of the Privacy Act. (p. 33) 


THE COMMISSIONERS AND THE 
COURT 


4.1 The Committee recommends that 
the central mandate of the Information 
Commissioner and Privacy Commis- 
sioner to make recommendations on dis- 
closure be confirmed, but that the power 
allowing the Information Commissioner 
to make binding orders for certain sub- 
sidiary issues (relating specifically to 
delays, fees, fee waivers, and exten- 
sions of time) be provided by amend- 
ments to the Access to Information Act. 
(p. 38) 


4.2 The Committee recommends that 
the Information Commissioner be statu- 
torily authorized to conduct audits of gov- 
ernment institutions, inter alia, to assess 
the degree to which the policy of open 
government contained in the Access to 
Information Act has been implemented. 
The resources necessary to undertake 
this additional responsibility should be 
provided. (p. 38) 
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4.3 The Committee recommends that the 
Office of the Information Commissioner 
and Privacy Commissioner be separated 
in order to avoid any real or perceived 
conflict of interest in the discharge of the 
Commissioners’ two mandates. A sepa- 
rate parliamentary vote for each Office 
should likewise be required. (p. 38) 


4.4 The Committee recommends that 
sections 49 and 50 of the Access to /n- 
formation Act and sections 48 and 49 of 
the Privacy Act be amended so as to pro- 
vide a single de novo standard of judicial 
review. (p. 39) 


4.55 The Committee further recom- 
mends that the Acts clarify the Federal 
Court’s general jurisdiction to substitute 
its judgment for that of the government 
institution in interpreting the scope of all 
exemptions. (p. 39) 


PARTICULAR ISSUES UNDER 
THE ACCESS TO INFORMATION 
ACT 


6.1 The Committee recommends revis- 
ing the relevant regulations so that no 
mandatory form be required to make a re- 
quest under the Access to Information 
ACtA(D 63) 


6.2 The Committee recommends that 
for statistical and administrative pur- 
poses, a written request for records 
which refers to the Access to Informa- 
tion Act be deemed to constitute a re- 
quest under the Act. (p. 63) 


6.3 The Committee recommends that the 
Access to Information Act be amended to 
rescind the requirement of an application 
fee. However, the Access to Information 
Act should be amended to authorize the 
Information Commissioner to make a 
binding order enabling a government 
institution to disregard frivolous or vexa- 
tious requests under the Act. Such an 
order should be appealable to the Federal 
Court. (p. 64) 


6.4 The Committee recommends that 
there continue to be no fee levied for the 
first five hours of search and preparation 
time. (p. 64) 


6.5 The Committee recommends that 
no fees be payable if asearch does not re- 
veal any records. (p. 65) 


6.6 The Committee recommends that 
once a document has been released to a 
particular applicant, subsequent appli- 
cants should be able to review this record 
in the reading room of the government 
institution. A list of records released 
under the Access to Information Act 
should be available in the reading room 
and in the Annual Report of the govern- 
ment institution. Should a copy be de- 
sired by subsequent applicants, they 
should be required at most to pay rea- 
sonable photocopying expenses without 
any additional expense for search and 
preparation. (p. 65) ® 


6.7 The Committee recommends that 
the Access to Information Regulations be 
amended to stipulate a market rate for 
photocopying. The rates for photocopy- 
ing should generally be consistent with 
the rate charged by the Public Archives of 
Canada, so long as this rate generally re- 
flects prevailing market conditions in the 
National Capital Region. (p. 65) 


6.8 The Committee recommends that a 
fee waiver policy be enacted by an 
amendment to the Access to Information 
Act or by regulation so that a consistent 
standard is applied across the Govern- 
ment of Canada. The following criteria 
should be considered: 


1. Whether there will be a benefit to a 
population group of some size, which is 
distinct from the benefit to the appli- 
cant; 


2. Whether there can be an objectively 
reasonable judgment by the applicant 
as to the academic or public policy 
value of the particular subject of the 
research in question; 


3. Whether the information released 
meaningfully contributes to public de- 
velopment or understanding of the sub- 
ject at issue; 


4. Whether the information has already 
been made public, either in a reading 
room or by means of publication; 


5. Whether the applicant can make 
some showing that the research effort is 
likely to be disseminated to the public 
and that the applicant has the qualifica- 
tions and ability to disseminate the 
information. A mere representation that 
someone is a researcher or “plans to 
write a book” should be insufficient to 
meet this latter criterion. (p. 66) 


6.9 The Committee further recom- 
mends that complaints to the Information 
Commissioner on fee waivers continue to 
be available, and that the Commissioner 
be empowered to make binding determi- 
nations in this regard, without further re- 
course to judicial review. (p. 66) 
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6.10 The Committee recommends that 
the Access to Information Act be 
amended to specify that the period for 
processing an application commences on 
receipt of the application. (p. 67) 


6.11 The Committee recommends that 
where the government institution fails to 
provide access within the time limits set 
Out in the Act, the applicant should there- 
upon be notified of his or her right to com- 
plain to the Information Commissioner. 


(p. 67) 


6.12 The Committee recommends that 
the initial response period available to 
government institutions be reduced from 
thirty days to twenty days, with a maxi- 
mum extension period of forty days, un- 
less the Information Commissioner 
grants a certificate as to the reason- 
ableness of a further extension. The onus 
for justifying such extensions shall be on 
the government institution. The Treasury 
Board is urged to monitor the cost impli- 
cations of this recommendation and to 
report to the Standing Committee on Jus- 
tice and Solicitor General on its findings 
within one year of the implementation of 
this measure. (p. 67) 


6.13 The Committee recommends that 
the Access to Information Act be 
amended to authorize the Information 
Commissioner to make an order waiving 
all access fees if a government institution 
fails to meet specified time limits without 
adequate justification. (p. 67) 


6.14 The Committee recommends that 
the Treasury Board, in conjunction with 
the Public Service Commission, under- 
take a study to investigate methods for en- 
hancing timely compliance with the 
Access to Information Act. This investiga- 
tion should commence as soon as pos- 
sible and a report to the Standing Com- 
mittee on Justice and Solicitor General 
be submitted within one year. (p. 67) 


6.15 The Committee recommends that 
both Acts be amended to impose a time 
limitation of sixty days on investigations 
by the Information Commissioner and the 
Privacy Commissioner. If a report of the 
investigation is not forthcoming within 
this period, a certificate shall be given to 
the applicant permitting a direct resort to 
judicial review. The certificate should 
contain no recommendations but simply 
a statement that the investigation could 
not be completed within the allotted 
sixty-day period. The applicant would 
then have the choice either to wait until 
investigation has been completed or to 
seek immediate review in the courts. 


(p. 68) 


6.16 The Committee recommends that 
the Access to Information Act be 
amended to add a provision requiring a 
government institution to reveal informa- 
tion as soon as practicable where there 
are reasonable and probable grounds to 
believe that it is in the public interest to do 
so and that the record reveals a grave en- 
vironmental, health or safety hazard. 

(p. 69) 


OTHER ACCESS ISSUES 


8.1 The Committee recommends that 
section 36.3 of the Canada Evidence Act 
[Cabinet confidences] be deleted and 
that section 36.2 of this Act be amended to 
add a reference to disclosure on the 
grounds that the disclosure would reveal 
Cabinet confidences. For the purpose of 
this provision the definition of “confidence 
of the Queen’s Privy Council for Canada” 
should be amended to conform with the 
amended definition of this provision as 
recommended in Chapter 3 of this Report. 
(p. 88) 
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CONCLUSIONS 


9.1 The Committee recommends the re- 
vision of the Access to Information Act 
and the Privacy Act to require the Stand- 
ing Committee on Justice and Solicitor 
General to hold hearings on the Annual 
Reports of the Information Commissioner 
and the Privacy Commissioner within 90 
sitting days of their being tabled in the 
House of Commons. This review should 
occur on the basis of a permanent Order 
of Reference and should provide for en- 
gaging the professional staff necessary to 
assist the Committee. (p. 94) 


9.2 The Committee recommends that 
the Standing Committee on Justice and 
Solicitor General, on a cyclical basis or 
with respect to specific issues, hold hear- 
ings to review the Annual Reports from 


institutions and organizations that are 


subject to the Access to Information Act 
and the Privacy Act. (p. 94) 


9.3 The Committee recommends that 
government institutions continue to pre- 
pare Annual Reports on the Access to In- 
formation Act and Privacy Act under 


section 72 and that these continue to be 
_ sent to Parliament, the Information and/or 
_ Privacy Commissioner, as appropriate, 
_the Department of Justice, and the 

_ Treasury Board. (p. 95) 


» 
9.4 The Committee recommends that, 
On a pericdic and rotating basis, and as 


_the need arises, the Standing Committee 
On Justice and Solicitor General review 
_and hold hearings on specific Annual Re- 
ports received from government institu- 
_tions under section 72 of the Access to 


Information Act and the Privacy Act. 


_(p. 95) 


9.5 The Committee recommends that 
section 72 of the Access to Information 
Act and the Privacy Act be ameneded to 
require the Treasury Board to prepare 
Consolidated Annual Reports on the ad- 
ministration of the legislation, based on 
Annual Reports received from govern- 
ment institutions. The Treasury Board 
should issue specific instructions to such 
institutions about the contents of such 
Annual Reports. Such a Consolidated 
Annual Report should be submitted to 
Parliament by October 1 of each year. 
(p. 95) 


9.6 The Committee recommends that 
the Standing Committee on Justice and 
Solicitor General hold annual hearings 
and prepare a Report, if necessary, on the 
Consolidated Annual Reports of the 
Treasury Board on the administration of 
the Access to Information Act and the 
Privacy Act within ninety days of their re- 
ceipt by the House of Commons. (p. 95) 


9.7 The Committee recommends that 
section 75(2) of the Access to Information 
Act and the Privacy Act be amended to 
require the Committee established by 
Parliament under section 75(1) to under- 
take a comprehensive review of the provi- 
sions and operation of these Acts within 
four years of the tabling of the present 
Report in Parliament and, within a year 
after the review is undertaken, to submit a 
Report to Parliament thereon, including a 
statement of any changes the Committee 
would recommend. (p. 96) 
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Annual Report 
Information Commissioner 
1987-88 


The Honourable Guy Charbonneau 
The Speaker 

The Senate 

Ottawa 


June 1988 
Dear Mr. Charbonneau: 
| have the honour to submit to Parliament my annual report. 


This report covers the period from April 1, 1987, until March 31, 1988. 


Yours sincerely, 


sigs me 


Inger Hansen, Q.C. 
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EEE EEE EERE 


The Honourable John A. Fraser, P.C., Q.C., M.P. 


The Speaker 
The House of Commons 
Ottawa, Ontario 


June 1988 


| Dear Mr. Fraser: 


| have the honour to submit to Parliament my annual report. 
| 


| 


This report covers the period from April 1, 1987, until March 31, 1988. 


| Yours sincerely, 


Inger Hansen, Q.C. 
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The Fifth Annual Report 


introduction 


As this April 1, 1987, to March 31, 
1988, Annual Report is made public 
the Office of the Information Commis- 
sioner has existed for five years. 


There have been no changes in our 
mandate, the appointment of the 
Commissioner and Assistant Commis- 
sioners, or in the powers and authority 
of the Commissioner. These remain as 
described in the 1986-87 Annual 
Report, and information on those sub- 
jects can be obtained there and from 
earlier reports. 


There are changes to this year's 
report: the case summaries’ and statis- 
tics’ terminology has been revised and 


the statistical charts have been rede- 


signed and amplified. We have been 
able to simplify the reporting in statis- 


_ tical terms, thus making more mean- 


ingful comparisons with Treasury 
Board figures. 


This report, as in previous years, 
summarizes complaints and describes 
litigation. However, we included this 


_ year only complaints that raised new 
_ issues. As before, we have described 
all litigation initiated by the Commis- 
_ sioner or otherwise involving our 

_ Office. 


Five years does represent a milestone, 
and, for that reason, it seems appro- 
priate to sum up in broad terms what, 
from the point of view of our office, 
has happened to freedom of informa- 
tion at the federal level of Canada. 
The report contains our assessment of 
the effect of the Access to Information 
Act, the results of the Parliamentary 
Review and the government's re- 
sponse and a few observations on 
these. Because | deal with attitudes, | 
am subjective on some points: | 
generalize and draw broad inferences 
that do not always apply to all indivi- 
duals or all government institutions. 
Nevertheless, these observations are 
firmly based on the experience and 
the impressions our office has gained 
over five years while dealing with 
complaints under the Access to 
Information Act. (Over the five-year 
period approximately one out of eight 
access requests results in a com- 
plaint.) | also present some hard facts 
and hope that no one will be uncertain 
as to what | consider facts and what 
are observations. 


My discussion touches on the tradi- 
tions of openness in government and 
the rationale for the public’s demand 
that government be accountable. 
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Finally, | explain why | believe “The 
Steps Ahead’, the government's res- 
ponse to the Parliamentary Commit- 
tee’s report “Open and Shut’? has, by 
inadvertance or by design, under- 
mined both the letter and the spirit of 
the Access to Information Act. 


Traditions of Openness 


Open government, transparence, 
freedom of information or access to 
information rights, no matter the label, 
is not a new concept and it is not an 
issue that divides a government along 
party lines. 


During the period of enlightened 
monarchy in the 18th century, Swedish 
lawmakers abolished censorship (save 
on the subject of religion) and included 
in the Swedish constitution the rights 
of access to information, describing 
them under the heading of ‘Freedom 
of the Press”. Those provisions remain 
in the Swedish constitution and the 
exemptions to the right of access are 
similar to those found in the Canadian 
Act. The Swedish system of govern- 
ment differs from Canada’s but, based 
on discussions with users and officials 
in Sweden, | am reasonably certain 
that the results of access requests in 
Sweden (including those for what we 
call cabinet secrets) would not sub- 
stantially differ from similar requests 
in Canada. 


‘Department of Justice, Access and Privacy: 
The Steps Ahead, Canada, 1987 


@Report of the Standing Committee on Justice 


and Solicitor General on the Review of the Access 


to Information Act and the Privacy Act, Open and 
and Shut: Enhancing the Right to Know and the 
Right to Privacy, Canada, March 1987 


An account of the spread of western 
freedom of information is not required 
here but necessary in reference to 
some events which occurred before 
and during the debate on the Cana- 
dian bill that became the Access to 
Information Act. 


With the exception of the Cabinet 
Chamber, Canada traditionally is open 
in its political and judicial institutions. 
Closed courtrooms, inaccessible 
legislative chambers and committee 
rooms are rare and justification is 
usually required for in camera hear- 
ings. Canadians are justly proud that 
they have a daily question period in 
the House of Commons that they can 
observe as well as other proceedings 
in Parliament. They take for granted 
open Courts and public judicial and 
other decisions. 


The Canadian Constitution confirms 
the right of freedom of expression, 
with its companion, freedom of the 
press. We say and print what we wish, 
subject only to reasonable limitations 
such as the laws on libel, sedition, 
pornography and contempt of court. 
Publishers comment on, criticize and 
disagree with the government with no 
need to submit their material for pre- 
publication censorship. 


Is Freedom of Information 
Different? 


There is, | suggest, a difference bet- 
ween the tradition of open institutions 
and legislated access rights or free- 
dom of information. That difference 
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may explain the initial difficulties 
Canada encountered first in passing 
an access law and ultimately in having 
it obeyed, let alone promoted by the 
government. 


The first freedom of information bill 
was introduced to the House in a pri- 
vate members bill in 1965 by Barry 
Mather, the New Democratic Party MP 
for New Westminster. However, the 
second MP to introduce such a bill in 
the House of Commons was the man 


_known now as the father of access to 


information in Canada, Gerald 
Baldwin, the Progressive Conservative 
member for Peace River. Many bills 
followed including one by the Liberal 
Government in 1972 which was intro- 


_ duced by the Honourable John 


Roberts, and Bill C-15 which was 


introduced in 1979 by the Honourable 
_ Walter Baker, President of the Privy 


Council in the Conservative Govern- 
ment. It was not passed before the 
government was dissolved. 


_A bill, C-43, was finally piloted 
_ through the House of Commons by 


the Honourable Francis Fox, Secre- 


_ tary of State in the Liberal Govern- 

_ ment. It became law on July 7, 1982. 

_ The bill was intensively debated in 

_ Committee through the hot and humid 
summer nights so that it could be 

_ reported to the House of Commons. It 


was widely assumed that the two 
opposition parties primarily agreed to 


- conclude the hearings when the 

_ Minister agreed to include a Parlia- 

_ mentary Committee three-year review 
_ Of its provisions. 


There is no doubt in my mind that all 
of the members believed that the pur- 
pose of the review was to make the 


law better by expanding the rights, 
tightening the exemptions and 
strengthening the enforcement of its 
provisions. 


Unfortunately, this has not happened. 


Living with access to information may 
be compared to having uninvited 
guests constantly drop in. You never 
know when they will show up, how 
many there will be, whether they will 
look under the carpet, on top of the 
cupboard, or behind the sofa; you 
may not feel up to having company 
nor do you know whether the children 
will behave. Such visitors intimidate 
anyone. 


In spite of Canada’s tradition of 
openness, in spite of the normally 
thick skins of politicians during ques- 
tion period or when faced by the 
press, both the government and the 
bureaucracy in Canada have been 
particularly sensitive to the revelations 
that have surfaced as a result of the 
Access to Information Act. |lronically, 
very little has been released as a result 
of access requests that was not 
already suspected, or known, or that 
could not have been learned in other 
ways. One may conclude that it is the 
unpredictable nature of access 
requests rather than the released 
information itself, that is the cause of 
the irritation. Unfortunately, appli- 
cants under the Act are often seen as 
adversaries rather than as someone 
entitled to a government service. 


| will not deny that there have been a 
few instances of unreasonable behav- 
iour on the part of applicants. The 
surprise is, that while public servants 
are usually very tolerant of that small 


LL LLXLLCSCCCLLLLL LLL LC tt, 


unreasonable proportion of the public, 
they appear less so when giving ser- 
vice under the Access to Information 
Act. 


The desire to be prepared for what 
may be revealed under the Act was 
exemplified in a letter, portions of 
which were made public by the Globe 
and Mail newspaper on December 3, 
1986. The newspaper report read, in 
part: 


“Government departments have 
been ordered to consult Prime 
Minister Brian Mulroney’s senior 
adviser before releasing potentially 
embarrassing information under the 
Access to Information Act. 


““Where the records being request- 
ed relate to the Prime Minister or to 
the operations of his Office...you 
should arrange for consultations 
with Dr. J.A. Doucet, senior adviser 
to the Prime Minister,’ Paul Tellier, 
the clerk of the Privy Council Office, 
said in a Sept. 9 letter. 


“Copies of the letter were sent to 
D.B. Dewar, Deputy Minister of 
National Defence, and James 
Taylor, under-secretary of state for 
External Affairs... 


“Mr. Tellier notes in the letter that: 
‘The Prime Minister has asked me to 
communicate with you with respect 
to the processing by your depart- 
ment of requests for access to 
departmental records under the 
Access to Information Act.” 


The government has not denied the 
existence or content of the letter. The 
consultation suggested by the letter 
was seen by many as improper inter- 
ference with the operation of the Act. 
However, | have already publicly 
stated that in my opinion consultation 
per se is not unlawful and | would 
seek only to intervene if there is evi- 
dence of political interference, or if 
consultations result in efforts to 
impede the proper exercise by an 
individual of his or her rights under 
the Access to Information Act. 


Nevertheless, there is equally no 
doubt in my mind that the message 
taken from the letter by many public 
servants was different from that which 
the actual words of the letter 
conveyed. Rightly or wrongly, public 
servants believed that the message 
was that disclosure under the Act may 
cause the government embarrassment 
and that such embarrassment should 
be avoided. Consequently, it would 
take a very independent, strong- 
minded public servant to argue with 
superiors in favour of release. Again, if 
records are legitimately exempted, | 
have no quarrel. However, the Cana- 
dian Act contains a number of discre- 
tionary exemptions, and that discre- 
tion to disclose is not likely to be 
exercised in favour of release after 
receipt of a letter such as Mr. Tellier’s. 


Before the Access to Information Act, 
access to information was a privilege 
granted a trusted few. There was 
probably a general feeling that things 
were under control, barring the 
anonymous disclosure by means of 
“brown envelopes.” 


 ————— 


The Act made access an enforceable 
legal right, subject to express exemp- 
tions, excercisable by citizens and 
landed immigrants regardless of their 
motive for the request or the intended 
use of any released information. But 
in “The Steps Ahead” the government 
suggests that those legal rights are 
being abused. 


| think a number of ministers and 
public servants believe the Access Act 
goes too far. From an historical pers- 
pective such a desire to pull back is 
not unique; society often retreats 
when it thinks it has gone too far in 
any direction. 


While | doubt that the electorate 
would tolerate a repeal of the Access 
to Information Act or that a govern- 
ment would repeal the Access to 
Information Act, | repeat that the re- 
sponse of the government to the Par- 
liamentary Committee’s report places 
the rights in considerable jeopardy. 


Gerald Baldwin has said that it takes a 
virgin government to enact access to 
information laws. To that | would add 
that their survival requires a sophisti- 
cated electorate and a mature, thick- 
skinned government. A determined, 
independent and adequately funded 
Information Commissioner helps. 


Why is Open Government 
Necessary? 


Government is accountable through 
openness. Access to information 
helps the public determine how 
government works and ensures that 
government acts in accordance with 
law and its own established proce- 
dures. Access to information ideally 
should be a check on the govern- 
ment’s duty to act fairly, and to show 


respect for individual and minority 
rights. The public wants to know how 
the government spends money, and 
how and why other decisions are 
made. The public may wish to learn 
about a specific government program 
and whether its objectives were met 
and at what price. The public wants to 
ascertain for itself whether anyone 
received an unwarranted benefit from 
the government; it may want to know 
what outside advice the government 
received, at what price and from 
whom. Finally, judging by access 
requests, the public is extremely 
interested in poll results. 


It may be argued that the government, 
in due course, makes most of that 
information available. However, the 
electorate has a guarantee of re- 
ceiving more facts through freedom of 
information rights. This is so even if 
that right of access is used more by 
opinion makers such as journalists, 
academics and special interest groups 
than the average member of the 
public. The problem legislated access 
rights present for the government and 
the administration, as stated, is that 
they are unable to control what, when 
and how much information is di- 
vulged. Consequently access requests 
are often considered as nuisances, 
rather than as indicators of subjects of 
electorate interest. 


The public use of the Act costs the 
government money. But concern over 
these costs should not diminish the 
availability of government information. 
Disclosed information motivates the 
informed debate that is essential to a 
fair social order. Denial of access 
spawns ill-informed speculation and 
unfounded rumours about govern- 
ment operations. Release of informa- 
tion can create a better understanding 
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of the difficulties facing those who 
govern and perhaps generate even a 
measure of sympathy. 


Given the obvious benefits of a free 
flow of information, why such a nega- 
tive government response to the Par- 
llamentary Committee? 


What Went Wrong? 


In “The Steps Ahead”, the government 
professes a belief in the public’s right 
to Know. However, a different story is 
told by the offhand way that the re- 
sponse dealt with, or simply ignored, 
the Parliamentary recommendations 
for substantial changes to the Act. | 
think the government has bared itself 
to criticism not only from the cynics 
but from the serious users who 
understand and accept the need for a 
balance between rights to access and 
certain other goals and needs of 
society. The exemptions to the Act 
were carefully analyzed in evidence 
before the committee and in the 
committee’s unanimous report. Yet, 
the government ignored the recom- 
mendations for tightening up any 
exemption. 


The hidden message in “The Steps 
Ahead” has far more impact than has 
its stated commitment to open 
government. That hidden message 
has been felt by users and by this 
office. It has increased delays and 
encouraged institutions to withhold or 
delay access on technical or irrelevant 
grounds. Without any genuine 
government commitment to the prin- 
ciples of the Act, public servants too 
have shown apathy and have nothing 
to gain through zealous compliance; 
there may even be rewards for non- 
compliance. 


The existence of access rights 
appears to stimulate more federal 
government resentment than does any 
other right or entitlement. Public ser- 
vants argue that they should not pre- 
pare someone else’s thesis—(they 
should not); they object to the fact 
that “these people” make money by 
selling the information they get—(a 
few may, but making money on what a 
person learns from the government is 
not unique to the Access to Informa- 
tion Act); there are objections that 
users go on fishing expeditions—(the 
Act permits that if the requestor is 
prepared to pay). 


There is, however, another reason for 
public servants’ displeasure, although 
they do not mention it. Reviewing a 
record for access is frequently boring, 
time-consuming and unrewarding. 
Some of this resentment might evapo- 
rate if the government message sup- 
ported the principles of freedom of 
information and public servants in- 
volved. For example, in their perfor- 
mance ratings, credit could be given 
specifically for good service to the 
public in the access field. 


In this game of hide-and-seek, our 
investigators can become hapless 
pawns. When they insist upon obser- 
vance of the severance principle, 
requiring release of every word of 
every sentence that does not qualify 
for exemption, public servants ask 
them to show how it can be done. 
Thus investigators sometimes end up 
doing the whole record and then, in 
effect, reviewing our own suggestions 
to determine what is exemptable. 


Should we deny this help, institutions 
will apply less and less severance and 
users will not get what they are en- 
titled to get. Where refusal to consider 
severance is complete and we do not 
think such is justifiable, we make 
recommendations for release “subject 
to the Act”. That is neither effective 
nor a good use of anyone’s time. 


Should the Minister reject the recom- 
mendation and an application is made 
to court, the court will not be ina 
position to carry out a page-by-page 
severance review, but will have to rely 
on the word of the institution that they 
have done what is possible. The court, 
if it concludes that some severance is 
possible, may order that it be done 
and everyone will be back where they 
started: someone still has to do the 
onerous work. 


Other problems occur. Institutions 
have begun to claim as many dif- 
ferent exemptions as possible for any 
given portion of a record that they 
seek to withhold. We believe this prac- 
tice may persuade some users of the 
Act that it is hopeless to complain. 


New practices have been developed— 
some with the best intentions. For 
example, an institution will inform a 
requestor that they can informally 
deal with his or her request. It may be 
so but the applicant is then not in- 
formed in writing of what has been 
denied nor of the right to complain. 


Here is yet another problem. Some- 
times clarification of what a requestor 
wants may be necessary. When the 
clarification produces an essentially 
different access request the manda- 
tory response time-frame is reset. But 
in some cases institutions have 
attempted to reset the time-frame by 
seeking clarification unnecessarily or 
in instances where the clarification did 
not alter the essential nature and 
scope of the request. How serious is 
this practice? Institutions have been 
known to achieve clarification over the 
telephone and then advise the appli- 
cant by letter that the clock does not 
start to tick until the department has 
received a written confirmation. 


As the following section illustrates the 
Parliamentary Committee laid out the 
route to an even better Act. The 
government blocked the road. 


“The Steps Ahead” - Review 


The following comments are our reac- 
tions to the government’s re- 

sponse paper, “The Steps Ahead” 
which followed “Open and Shut”, the 
report of the Parliamentary Committee 
that reviewed the Act. 


Most of our headings correspond to 
those of “The Steps Ahead”. For addi- 
tional information, the reader is refer- 
red to the two reports, the evidence 
before the Committee and our 1986-87 
Annual Report (pages 3-17), which 
contain comments on the relevant 
portions of the Committee’s 
recommendations. 


Informing the Public 


We welcome the government’s prom- 
ise to “move to launch a public 
awareness campaign... to inform 
Canadians about the Act and the role 
it plays in the government’s overall 
policy to provide information to the 
public”. The government’s commit- 
ment to “amend the (Act) to provide a 
public education mandate for the 
office of the Information Commis- 
sioner’ and the provision of funds for 
such activities solve some of the prob- 
lems concerning the Commissioner’s 
mandate that | have mentioned before 
the Committee. 


Establishment of a formal public 
awareness program on access to 
information constitutes a much 
needed change and this program 
should help improve attitudes so that 
the public service may view access 
rights more positively. The promised 
specialized training package planned 
for the coordinators will assist this 
group of public servants which (as has 
been recognized in earlier annual 
reports) is in dire need of moral 
Support. 


Expanding the Right to Access 


The Parliamentary Committee 
recommended that the current 
schedule of the Act which lists those 
government institutions covered by 
the Act be replaced by a list of those 
not covered. While the Office did not 
take a position on this issue during 
testimony before the Committee, we 
agree with the recommendation. Such 
change would show the public any 
government action taken to diminish 
the extent to which government insti- 
tutions are covered by the Act. 


The Committee also recommended 
that the Office of the Information 
Commissioner be subject to the Act 
and there are no reasons why it 
should not. However, our office is 
subject to a statutory prohibition 
against disclosure of information 
obtained in the performance of our 
duties except for such specified pur- 
poses as reporting to Parliament and 
dealing adequately with complaints. 
Consequently, we may have to trans- 
fer many requests to the departments 
involved and requestors may not 
receive much information from our 
office. 


If our office becomes subject to the 
Act, there will be need for a special 
procedure to review any decision 

the Commissioner makes not to dis- 
close a record from our office for 
which an access request has been 
made. Presumably a complainant 
would be able to apply immediately to 
the Federal Court. 


Eligibility to Apply for Access 


Only Canadian citizens and landed 
immigrants have rights under the Act 
but we have suggested that this limita- 
tion is illusory. Any determined indi- 
vidual should be able to find an agent 
to apply on his or her behalf. The 
Committee recommended that any 
natural or legal person should have 
the right to access, regardless of 
domicile. We agree. The government 
rejected the recommendation saying 
that the ’additional cost involved is 
not acceptable”. We believe it ignores 
reality to argue that desirable univer- 
sai access would be too costly and we 
predict no impact from an amendment 
to remove the present limitations. 


Facilitating Access 


The government responded positively 
to the Committee’s recommendations 
to facilitate access by using electronic 
‘means. It proposes to explore the use 
of asingle data base to provide a 
variety of publications to assist users 
of the Act. We urge the government to 
‘also recognize the interest Canadian 
librarians have shown in the Act and 
to sponsor—on a continuing basis— 
information seminars for the li- 
brarians. Possibly this could be done 
in conjunction with the authorities of 
those provinces which have enacted 
-access laws. 


Coordinators - The Front Line 


The government, recognizing the vital 
role the access coordinators play in 
successfully implementing the Act, 
has promised steps to update the 
coordinators’ requirements and 
duties, emphasizing their need for 
direct access to the deputy minister or 


other senior officer so that responsibi- 
lities are fully discharged and prob- 
lems solved as quickly as possible. A 
training package is to be developed. 
We applaud this, but must again 
emphasize that the coordinators need 
much more; for example the support 
of the government by an unequivocal 
message that coordinators will not be 
blamed nor will their careers be at 
risk, when requested information is 
released in accordance with law and 
the government finds the result 
unpalatable. 


Time Limits 


Response to access requests is fre- 
quently delayed. Delays may cause 
the information to become useless, 
giving rise to an oft repeated phrase: 
“access delayed is access denied”. 


In the fall, 1986, we began giving pri- 
ority to delay and time extension 
complaints. Later, one investigator 
was exclusively assigned to deal with 
such complaints, and now they are 
being dealt with at a pace much faster 
than before. Unfortunately the number 
of such complaints increased simulta- 
neously: this year we dealt with 167, 
last year there were 80, in 1985-86 
there were 62, in 1984-85 41, and the 
first nine months, 12. 


Our office is not always able to bring 
relief as quickly as the requestor 
needs it. Many have given up com- 
plaining about delays, and therefore 
the number of complaints on the sub- 
ject may not give the whole picture. 


In some instances we applied for judi- 
cial review on the ground that access 
is deemed to have been refused even 
when we knew that the government 
institution might itself not have total 
control over when the records would 
be released. For example, the institu- 
tion might be waiting for word from 
another government and have under- 
estimated the time required. 


The delay problem also arises 
because applications for judicial 
review are time-consuming and fre- 
quently records are released after a 
court application is filed and before 
the matter is heard. Thus, the 
government institution has little to 
lose from a delay complaint. 


On the other hand, government insti- 
tutions that act fairly and invoke 
extensions only when necessary feel 
deait with unjustly if, in one out of 
many cases, they fail to meet their 
own deadline and we report to the 
minister. They believe they should 
have earned credits for their pre- 
viously excellent performance. | can 
sympathize, but when a complaint of 
delay is substantiated, we must, in 
fairness to the complainant, report the 
fact to the minister. The time limits are 
set by the Act, and neither this Office 
nor the institution can properly over- 
look violations. Access to be meaning- 
ful must be timely, and it is our duty to 
see, so far as is possible, that institu- 
tions are discouraged from being late 
or unnecessarily invoking lengthy 
extensions. 


The Act requires government institu- 
tions to process access requests 
within certain time limits. Government 
institutions may extend these limits 
when large numbers of records are 


involved and meeting time limits could 
unreasonably interfere with the opera- 
tions of the institution, when consulta- 
tions are necessary that cannot 
reasonably be completed within the 
time limit, or when third parties must 
be notified. In the first two cases the 
institution must specify the new time 
limit; not so in the third. When the 
time limits are exceeded, the Act pro- 
vides that a refusal of access is 
deemed to have occurred. 


Our delay investigations have shown 
that a small number involve failures to 
meet initial 30-day response time 
limits and that most delays occur 
when an institution fails to meet the 
extended time limit that it put into 
effect. Generally such delays are attrib- 
utable to one of four reasons: 


— Some departments have not dele- 
gated authority to disclose to the 
access coordinator. Thus the re- 
sponse must await the signature of 
the Minister or of a senior officer; 


— When consultations are necessary 
with other departments, provinces 
or foreign countries, those con- 
sulted may be slow to reply, even 
though they have been asked to 
respond by a date that enables the 
Original department to meet the 
time limit; 


— Although it is not necessary to 
specify the duration of atime 
extension when third parties are 
notified, some institutions do and 
then cannot always meet that date. 
In some cases this is caused by the | 
institution’s failure to notify the 
third party within the first 30 days, 
after the access request is received, 
as is required by the Act; 
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— Most frequently departmental coor- 
dinators attribute delays to staff 
shortages. Some departments lack 
full-time coordinators, making the 
job a secondary function to a main 
task. Other departments have allo- 
cated substantial resources, but 
even they are unable to meet the 
time requirements when a great 
number of access requests are filed 
in a short space of time. 


Exemptions - General 


In “The Steps Ahead” the government 
has not addressed the evidence before 


the Committee, the Committee’s 


recommendations to reconsider the 


exemptions, and our assertion that 


sometimes exemptions are abused so 
as to withhold records for irrelevant 


| 


reasons. In fact, the suggestion that it 


should be necessary to show some 


| 
| 


injury to justify an exemption appears 
to have been ignored. 


Since the government purports to 


_ support the principle of freedom of 
_ information, it ought to accept that 
information should be withheld only if 


_ its disclosure would cause injury. 


We continue to believe that all exemp- 
tions to records subject to the Act 
should be discretionary and subject to 


an injury test with the possibility of 
_ Court review of the exercise of discre- 


tion. This is covered in more detail in 
conjunction with comments on the 
specific exemptive sections which 


follow. 


_ The government states that exemp- 


tions protect sensitive information 
relating to such vital interests as 


national defence and security, law 
enforcement, and the management of 
the economy. It adds that exemptions 
also protect individual interests in 
personal and business-related infor- 
mation and the public interest in the 
effective operation of government. 


Specific Exemptions 


The text of exemptions is reprinted in 
Appendix II. 


Section 13 


Section 13 deals with information 
received from other governments. In 
this context the Parliamentary Com- 
mittee report dealt mainly with per- 
sonal information and its protection 
under the Privacy Act, particularly 
with reference to personal information 
originating with a province. The 
government, ignoring this major 
concern of the Committee, switched 
the focus to “sensitive” information 
received from other governments. In 
doing so, it failed to consider the 
anomaly that occurs when personal 
information that would otherwise be 
available under the Act (for example, 
with the consent of the person to 
whom it relates) must be withheld 
solely because it was collected by a 
provincial or foreign government. 


As other governments enact access 
laws (half the Canadian provinces 
have) the federal government might 
take the initiative to achieve reciprocal 
legislation to ensure that a record 
withheld on the ground that it was 
provided by another government is 
subject to access rights in that other 
jurisdiction. 
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Section 14 


The government will consider the 
recommendation of the Committee to 
change the word “affairs” to “negotia- 
tions” in section 14. We support the 
recommendation and suggest a time 
limit in this section. 


This is one of several sections that 
include an injury test, followed by 
paragraphs that indicate specific 
types of information that may cause 
that injury if released. The interpreta- 
tion of such sections is a contentious 
issue. Our position, which applies to 
all such sections, is covered in section 
15 comments. 


Section 15 


The government’s expressed belief 
that the Act now strikes a proper 
balance between the right of access 
and the need for confidentiality fails to 
come to terms with the problems of 
interpretation that arise in this and 
other sections. 


Section 15 opens with a general 
statement that disclosure of a record 
may be refused where it contains 
information the disclosure of which 
might reasonably be expected to 
cause harm to specified interests. 
This, as in other sections, is followed 
by a series of paragraphs “including” 
a description of information relating to 
a number of subjects. The evidence 
before the Committee and its report 
described the interpretation issue that 
has arisen from sections so organized. 
Shortly stated, some government 
institutions interpret these sections to 
mean they can withhold information 
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based exlusively on the introductory 
portion. The issue is not even discus- 
sed in the government’s response and 
we doubt that it intends to deal with 
the matter at all in its promised review 
of exemptions. 


We maintain that a government insti- 
tution, to substantiate an exemption, 
must show a reasonable expectation 
that disclosure would injure one of the 
interests specified in the section, and 
also that the records are of the kind, 
Or are similar to those described in 
one of the paragraphs. 


Some institutions reject our interpre- 
tation, believing that they do not have 
to cite a paragraph and that the 
classes or categories are merely illus- 
trative. They argue that all the 
government has to show is that there 
is a reasonable expectation of harm. 


Permitting an institution to exempt 
without paragraph reference violates 
the principle of the Act requiring that 
reasons for exemptions be limited and 
specific and that the complainant be 
entitled to notice of the grounds for 
exemptions. Reference to the injury 
statement alone ignores core princi- 
ples of the Act. 


There has been no judicial interpreta- 
tion of the issue. We foresee possible 

applications for such review in the fol- 
lowing situations: 


a) No injury has been established but 
the class or record has been cor- 
rectly cited. 


b) Injury has been established but 
the paragraph cited is not applic- 
able, nor can an analogous class 
of record be established. 
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c) Injury has been established but 
the institution refuses to specify a 
paragraph or otherwise describe 
the qualifying class of record to 
the applicant or even to our office. 


in our view, exemptions would be 
invalid in all three situations. 


Our office has already received com- 
plaints based on the failure of 
government institutions to specify the 
paragraph describing the kind of 
information involved. These may ulti- 
mately produce multiple applications 
for judicial review. 


We urge Parliament to avoid this by 
amending the Act to clarify the mean- 
ing of these sections. Otherwise, if our 
interpretation is correct, it is possible 


_ that the government will not be able to 


refuse disclosure of records where 
release of the information might be 
seriously detrimental to the public 

interest. 


Section 16 


We have no comment on this section, 
not dealt with in “The Steps Ahead”. 


Section 17 


This section was not the subject of 
discussion during the review. The 
Information Commissioner v. Minister 
of National Revenue, included under 
the heading “Federal Court Review”, 
illustrates the use of this section. 


Section 18 


“The Steps Ahead” said that amend- 
ments will be made to section 18 to 
facilitate access to testing results 
done by the government. This meets 
the Committee’s recommendation and 
would be useful. 


Section 19 


The Parliamentary Committee 
recommended that the provisions of 
the Privacy Act that define personal 
information (section 3) and the use 
that may be made of personal infor- 
mation (section 8) be included in the 
Access to Information Act. 


This recommendation recognized that 
applications for personal information 
are made under the Access to /nfor- 
mation Act and we agree that it would 
be useful to repeat the privacy provi- 
sions in that Act. The Committee also 
recommended improvements to the 
definition of personal information. We 
agree. 


The Committee considered section 
19(2), which provides that personal 
information may be disclosed with the 
consent of the individual concerned, 
where the information is publicly avail- 
able, or where disclosure is in accor- 
dance with section 8 of the Privacy 
Act. It recommended the subsection 
require, rather than permit, disclosure 
in any of these circumstances. That 
would agree with our interpretation of 
the decision of Information Commis- 
sioner v. Minister of Employment and 
Immigration, [1986] 3 FC 63, Federal 
Court No. T-276-85, November 27, 
1985 and May 2, 1986. 
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The Committee recommended disclo- 
sure of the exact salaries of order in 
council appointees. The question was 
dealt with in a complaint before the 
Commissioner as a result of which the 
government issued a press release 
indicating ranges of salaries re- 
quested. (See under Federal Court 
Review, Information Commissioner v. 
The Privy Council Office.) 


The government’s response agreed 
that Privacy Act changes could make 
it a more effective data-protection 
statute and may consider amend- 
ments aimed at clarification; for 
example to ensure that sensitive 
information, such as employment 
equity or conflict of interest declara- 
tions and performance appraisals, be 
treated as personal information sub- 
ject to privacy protection. The 
government will also ensure that 
information about individuals holding 
licences and permits which do not 
confer a discretionary, financial bene- 
fit continues to be protected as per- 
sonal information and will amend the 
definition to exclude information 
about individuals who have been dead 
for more than 10 years rather than 20 
years as is Currently the case. 


The government made no response to 
the recommendations dealing with the 
Salaries of order in council appoin- 
tees, or on recommendations directed 
at subsection 19(2). 


While the government’s response as 
well as the Committee’s recommenda- 
tions were made with reference to the 
Privacy Act, they are important to 
access Act users because the 
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Information Commissioner deals with 
complaints about personal informa- 
tion withheld based on section 19. We 
welcome the government's intention 
to clarify the definition and use of per- 
sonal information. 


In dealing with such complaints our 
office believes that affected indivi- 
duals must be treated fairly. There is 
no provision in the Act to give notice 
to those whose personal information 
might be the subject of a recommen- 
dation for release unless the informa- 
tion falls within the definitions of 
confidential business information 
(section 20). Therefore we welcome 
the Committee’s recommendation that 
the Privacy Act be amended to require 
notification to individuals of proposed 
release in the public interest (para- 
graph 8(2)(m) of the Privacy Act). 


We understand the two acts as fol- 
lows: if, on the investigation of a com- 
plaint, we conclude that personal 
information is releasable in the public 
interest with reference to paragraph 
8(2)(m) of the Privacy Act, we may, 
based on the duty to act fairly, contact 
the individual concerned to bring to 
his or her attention the existence of 
the Privacy Act and the role of the 
Privacy Commissioner. In appropriate 
cases we might also seek consent to 
release. If a recommendation for 
release is made, we believe that the 
head of an institution who accepts 
that recommendation is obliged to 
inform the Privacy Commissioner 
prior to any release. 


The government has not had this 
issue placed before it in those terms 
previously, but as amendments to the 
Privacy Act appear to be contem- 
plated, we urge the government to 
consider providing for procedures that 
enable individuals to make repre- 
sentations to deal with their records. 
The procedures provided for third 
parties in the Access to Information 
Act may serve as a model. 


Section 20 


The government response has 
adopted the Committee’s recommen- 
dations dealing with confidential 
business information. 


“The Steps Ahead” mentions the pro- 
posed “trade secrets” definition in the 
Criminal Code, which if adopted, the 
government would consider using in 
the Act. Trade secrets will be made 


subject to disclosure where public 


health, public safety or protection of 
the environment is at stake. The 
government also accepted the 


recommendation to provide notice to 
third parties by means of 
advertisements. 


These proposed changes will benefit 
all the parties involved. 


_ However, there remains a concern in 
_ our office about third party pro- 
cedures. This was described in our 


Original brief to the Parliamentary 
Committee: 


“Under section 9 of the Act the 
government may extend by a speci- 
fied period the time limit to respond 
to an access request if consulta- 
tions are necessary to comply with 
the request. 


“This provision is not limited to 
consultations within the govern- 
ment. In some cases, the govern- 
ment has used it to consult with a 
potential third party intervenant, 
rather than send out formal third 
party notices under section 28. This 
practice is desirable in one respect: 
it can be used as a quick means of 
determining if there are grounds for 
refusing disclosure under section 
20 of the Act and in some instances 
the third party may even give its 
consent to disclosure. 


“However, the practice does not 
give the third party its formal right 
to make representations and to 
apply to the Federal Court for an 
order prohibiting disclosure. Such 
informal consultations may also 
leave the government department 
open to the criticism that by setting 
its own time limit to complete the 
consultation process it creates a 
dilemma in cases where the third 
party issue is not resolved: whether 
to disclose the record anyway (and 
meet the time limit) or continue the 
consultative process and run afoul 
of the time limits. 


“By following from the outset the 
third party notice procedure under 
section 28, the government is 
forced to make a decision quickly, 
but at least the third party has the 
right to bring the case before the 
Federal Court.” 


We hope this concern will be taken 
into consideration during the prepara- 
tion of the other proposed 
amendments. 


Section 21 


Section 21, permitting the exemption 
of advice and accounts of consulta- 
tions and deliberations, is probably 
the Act’s most easily abused provi- 
sion. It is controversial because it is 
discretionary and contains no injury 
provision. Furthermore, in /nformation 
Commissioner vs. Chairman of Cana- 
dian Radio-television and Telecom- 
munications Commission, [1986] 3 FC 
413, [1986] 1 FTR 317, Federal Court 
No. T-707-85, February 5, 1986, the 
Federal Court ruled that once it is 
determined that a record falls within 
the class of records that are referred 
to in the exemptive provision the court 
has no power to substitute its discre- 
tion for that of the minister. It cannot, 
therefore, order the records’ release. 


The Committee recommended that 
the exemption be subject to a harms 
test, and that it should apply only to 
policy advice and accounts of consul- 
tations and deliberations at the politi- 
cal level of decision-making. The 
government rejected both recommen- 
dations. It also rejected the recom- 
mendation that the present require- 
ment that the record must have come 
into existence less than 20 years prior 
to the request should be amended to a 
limit of ten years. 


A harms test would be desirable even 
if the time limit were amended, since 
institutions would otherwise continue 
to be able to withhold recent records 
whose disclosure would cause no 
harm. 


Some government institutions con- 
tinue to release requested information 
that might qualify for exemption under 
the section. We applaud this com- 
pliance with the spirit of the Act. 


However, other institutions withhold— 
it appears—simply because it is pos- 
sible. One example was withholding 
the schedule for the Ottawa Winter- 
lude after the event was over. Some- 
times the section is used to avoid 
having to review and sever. 


During the debate on the bill that 
became the Act, it was suggested that 
the public should not be deprived of 
factual information that was provided 
as part of the process of giving advice, 
or contained in accounts of delibera- 
tions. We have seen numerous exam- 
ples of such information being with- 
held particularly when facts and 
advice are intermingled. Because of 
the CRTC decision, we can only 
appeal to common sense when 
arguing for severance and release. 
Too often that does not work. 


We maintain that the paragraphs 

which permit the exemption of advice 
and accounts of deliberations should 
be limited to those that deal with 

policy at the highest level and that an 
amendment, in addition to the sugges- 
ted harms test, is necessary to achieve - 
this end. 


Section 22 


This section, not discussed in either 
paper, requires no particular com- 
ment. | 


Section 23 | 


Section 23 is discretionary, permitting © 
the withholding of records that 
contain information subject to 
solicitor-client privilege. 


The Committee recommended that 
the section “be amended to clarify 
that the solicitor-client exemption is to 
apply only where litigation or negotia- 
tions are underway or are reasonably 
foreseeable.” The government will 
consider the recommendation only in 
the context of a review “to ensure that 
competing interests are reconciled to 
the greatest extent possible.” 


We believe the section on occasion is 
used to withhold records when the 
public interest would be better served 
by release. We also have seen 
attempts to use the section as an 
exemption for records dealing with 
policy, business, and other non-legal 
matters. 


We agree with both the Committee’s 
recommendation and its observation 
that “The exemption should not be 
used to thwart the spirit of the (Act) 
simply because the Department of 
Justice has had occasion to provide 
information as part of routine 
government decision making.” The 
adoption of the Committee’s recom- 
/-mendation would not prejudice the 
public interest. It would obviate claims 
| of privilege like those now being made 
for inter-office memoranda on legal 
‘subjects not relating to litigation or 
negotiations. 


| Section 24 


Section 24 specifies that the govern- 
ment must refuse disclosure of any 

| information if disclosure of that infor- 
mation is restricted by a confiden- 
tiality provision in another federal act. 
That provision is listed in Schedule II. 
The Committee, which was required 

by the Act to make a report on the 

/necessity of section 24, recommended 


that it be replaced by mandatory 
exemptions contained in three speci- 
fic acts, concluding that for other 
cases the exemptions in the Access to 
Information Act provided sufficient 
protection to the public, personal, and 
corporate interests. The government 
has stated only that it will explore 
other options. 


We agree with the Committee's 
recommendation. 


The Existence of Records 


Subsection 10(2) entitles an institution 
to neither confirm nor deny a record’s 
existence. This, mentioned in public 
appearances, has provoked amuse- 
ment. But it has a purpose. When 
knowledge of the existence or non- 
existence of a record in itself can 
cause injury, the use of subsection 
10(2) is legitimate. 


A few examples are: a request for a 
record that would enable the requestor 
to learn whether certain military ex- 
periments have taken place; a request 
to find out whether a patent applica- 
tion has been made; a request for in- 
formation about successful attempts at 
breach of security at a penitentiary or 
an embassy. 


The Committee recommended that 
subsection 10(2) should be applicable 
only when an exemption was claimed 
under sections 13, 15, or 16. However, 
an institution should be able to use 
the subsection when claiming any 
exemptive section, subject to one 
condition: the institution should be 
required to show that informing the 
requestor whether the record existed 
would cause the injury described in an 
exemptive section. 
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Kealey & Vienneau 


On March 3, 1988, the Federal Court 
of Canada, Trial Division, delivered 
judgment in the cases of Kealey v. 
Solicitor General and Vienneau v. 
Solicitor General. The facts, the issue, 
and the judgment are summarized 
elsewhere in this report under 
“Federal Court Review”. 


Although we have appealed that 
judgment, we must now, of course, 
accept the law as interpreted by the 
Court. Comments on the interpreta- 
tion are made not to dispute it but to 
urge Parliament to consider an imme- 
diate amendment to the Act to amelio- 
rate the real difficulties it creates for 
information requestors. 


The Court found that a government 
institution which withheld portions of 
records was not required to either 
annotate the blanked-out portions of 
the released documents to show the 
exemptive provision used for each, or 
to specify the portion of the record 
deleted pursuant to each exemption in 
the notice given under paragraph 7(a). 
Rather, the Court held, it was permis- 
sible simply to list all the applied 
exemptions in a covering letter. 


The Court commended the practice of 
showing which exemption applied to 
which specific portions of the records. 
This practice, developed in 1978 
under the privacy portion of the 
Canadian Human Rights Act, was 
introduced by the RCMP and National 
Defence and was continued by other 
departments under the Access to 
Information Act. It makes it easier for 
requestors to decide whether they 
should complain about the deletions 


from the record. Despite the fact that 
the Court commended this practice, 
we fear that government institutions, 
because of the judgment, will no 
longer follow it. 


No doubt, a sophisticated requestor 
with sufficient patience, time and 
money could discover the exact justi- 
fication for each deletion, by submit- 
ting successively narrower access 
requests. This is not, however, a sub- 
stitute for an amendment. 


Finally, we have on occasion faced the 
argument that specifying the exemp- 
tion for a particular portion of the 
record created the injury the exemp- 
tion was designed to prevent. We have 
accepted the argument where it was 
justified by the content of the record, 
providing our investigator was in- 
formed of the employed section. 


Cabinet Confidences 


The government has rejected the 
Committee’s recommendation for 
changes to section 69 and to the 
Canada Evidence Act. Some limita- 
tions upon access to Cabinet papers 
are desirable, but the present exclu- 
sions from the Act are very extensive. 
Furthermore, certain changes in 
Cabinet procedures have resulted in 
few or no discussion papers being 
available, so that the public is unable — 
to obtain factual background docu- 
ments upon which Cabinet decisions 
are taken, as intended by paragraph 
69(3)(b). 


Fees 


“The Steps Ahead” says: “A recent 
study has estimated actual costs of 
processing the 12,000 requests [hand- 
led during the period July 1, 1983, to 
end of March, 1987] at $34 million or 
$2,833 per request” while “total fees 
collected have only amounted to 
approximately $141,500.” The 
government adds: “Processing an 
access request provides a benefit to 
the requestor at the expense of the 
taxpayer.” While these figures may 
horrify the average taxpayer, stating 
the situation in solely financial terms 
is too commercial. Benefits to tax- 
payers and all Canadians arise from 
‘the existence of access rights that 
cannot be measured in dollars. The 
main such benefit is the creation of 
accountability and openness on 
issues chosen by the requestors and 
not by government. 
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The government also says that the 
“amount of fees collected appears 
inconsequential compared to the real 
cost of processing requests and could 
be used to argue that fees should not 
be collected at all. However, there 
remains an important principle that a 
fair proportion of the costs incurred 
be passed along to the user.” 


Yes, some user fees are necessary. If 
none existed, users might ask the 
government for every record it holds 
and probably bring the administration 
to a standstill. The thrust of the Par- 
liamentary Committee recommenda- 
tions regarding fees was that the 

me cation fees should be rescinded; 
that the first five hours of search and 
preparation should remain free; that if 
no record were found no fee ought to 
be charged and that the regulations 
should incorporate a fee waiver 


policy. The government is “in agree- 
ment with the Committee’s observa- 
tions that some changes are clearly 
required to the current fee structure” 
and it “will therefore base the assess- 
ment of photocopying fees and other 
reproduction services on market-rate 
criteria, as the Committee recom- 
mends. 


The government also promises a 
Policy Guide to establish criteria for 
the waiver of fees to produce a fair 
and consistent application by all 
government institutions. The criteria, 
the government says, will “take into 
account matters such as whether the 
dissemination of the record will bene- 
fit public health, safety or the protec- 
tion of the environment”. While we 
agree that these are all factors that 
should be considered in the fees deci- 
sion, we hope that there will be others. 


The federal government provides 
many services to the public without 
charge. In a period of financial re- 
straint these may have to be curtailed 
to some extent, but to single out 
access users and attempt to have 
them so far as possible bear the whole 
costs of processing requests seems 
unwarranted. 


The government outlines its new fees 
policy as follows: 


— the application fee will be 
eliminated; 


— free service for each request for 
search and preparation time or 
equivalent services within the zone 
where it is not economical for the 
government to recover a fee. 
Otherwise, fees will be assessed; 
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— there will continue to be no charge 
for reviewing material for exemp- 
tions or for shipping; and 


— subject to the above, fees will be 
assessed on the basis of the real 
costs for processing requests. 


We assume from the first two items 
that the government intends to abol- 
ish the current provision for five free 
hours of search and preparation and 
that real costs will be the norm except 
for the simplest requests. 


The proposed changes would stop 
applicants from making requests limi- 
ted to what may be retrieved and pro- 
cessed within the first five-hour 
periods. That may have been the 
intention, particularly since a few 
ingenious requestors have developed 
schemes for sequential access 
requests that save them fees. 


The government's announced inten- 
tion to assess fees to recover the real 
costs of processing requests goes 
hand in hand with the proposal to 
allow government institutions to dis- 
regard access requests that are 
considered to be trivial, frivolous, or 
disruptive. 


These two measures, both of which 
are open to serious objection, seem 
incompatible with each other. In 
effect, a government institution will 
appear to be willing to provide a ser- 
vice for a fee based on real costs but 
reserves the right to refuse to provide 
that service. 


Once Parliament legislates what 
almost amounts to a user-pay access 
scheme, the imposition of conditions 
(in addition to exemptions) is not 
warranted. There are reasons to fear 


that providing authority for the 
government to refuse access based on 
the importance of the information 
requested or the difficulties that the 
request may Cause, could result in 
access being denied solely on the 
ground of expediency or for arbitrary 
and discriminatory reasons. 


Trivial or Frivolous and Disruptive 
Requests. 


The Access to Information Act section 
2 incorporates the principles that 
underlie freedom of information in 
Canada: that government information 
is to be available to the public and that 
necessary exceptions to the right of 
access are to be limited and specific. 
The borderline between the right to 
know and the government's right, or 
discretion, to withhold can be deter- 
mined by reading the sections that 
describe the exemptions and judicial 
interpretations of the Act. 


“The Steps Ahead” introduces the 
entirely new concepts that access 
rights may be abused; that requests 
may be for trivial information or that 
the requests themselves may be frivo- 
lous or vexatious. The government 
does not believe that such “abuse” 
should be “condoned”. The report 
correctly states that as the law now 
reads “once a requestor pays the 
application fee and any necessary | 
deposit, a government institution must 
proceed with even the most friv- } 
volous request.” The government 
adds: “experience has also indicated 
that the scope of many requests 
requires that considerable time and 
effort be expended through an institu- — 
tion to process them.” | 
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Introduction into the Act of a provi- 
sion that would permit an institution 
to refuse an access request because 
the institution deemed it abusive, 
would mean that a requestor, able and 
willing to pay the real costs of his or 
her request, could never be certain 
that the request would be processed. 


In the first instance, the request would 
have to pass a very subjective test: 
would it take too much time and 
effort? Would it cause unreasonable 
diversion of resources away from the 
institution’s other operations or inter- 
fere unreasonably with the ability of 
ministers to perform their functions? 
Would it be for what they considered 
trivial information? Such amendment, 
which the government says it will 
consider, would change a fairly clearly 
defined legal right into a nebulous 
one. The introduction of the notion 
that an individual might abuse a legal 
access right is a serious attempt to 
erode the fundamental principles of 
the Act itself. 


The government’s response would 
make it necessary to evaluate the 
importance of the information sought 
in order to decide whether the request 
was for “trivial information”. 


This presents many questions. Who 
assesses the importance of the 
information—the government or the 
requestor? If it is the government, can 
the requestor complain to the Infor- 
mation Commissioner? Can judicial 
review be sought? Would a writ of 
mandamus with certiorari in aid be 
available on the basis that the institu- 
tion had acted in bad faith or on some 
improper grounds? Or will govern- 
ment need the authority of the Infor- 
mation Commissioner before declin- 
ing to process the request? 


The government speaks of “disrup- 
tive” access requests. It appears this 
means requests that cause “an un- 
reasonable diversion of resources 
from an institution’s other operations 
or... interfere unreasonably with the 
ability of Ministers to perform their 
functions.” 


What will be deemed “unreasonable” 
is not clear. One institution, for exam- 
ple, has said that it has a tremendous 
backlog, the requests having in- 
creased beyond all their expectations. 
To deal with the backlog expeditiously 
would require more staff in the coor- 
dinator’s office. Would this be an 
unreasonable disruption of other 
operations? And what is the.result if 
processing does interfere with their 
operations and they consider the 
interference unreasonable? Does all 
processing stop? Do they rate the 
access requests and determine which 
ones will take the least time? Or would 
they, as some institutions do now in 
determining which access request will 
be delayed, give preference to reques- 
tors who are infrequent or new? 


The same questions arise concerning 
“trivial”. Who will decide; the govern- 
ment, the Information Commissioner, 
or someone else? Will judicial review 
apply, and above all, what standards 

are to be applied? 


Finally, it should be noted that para- 
graph 9(1)(a) already gives the 
government institution a lot of room to 
avoid disruption. Where “the request 
is for a large number of records or 
necessitates a search through a large 
number of records” the government 
may claim an extension of time if 
“meeting the original time limit would 
unreasonably interfere with the opera- 
tions of the government institution”. 


There is a real danger that institutions 
will use the authority to refuse trivial, 
frivolous and disruptive requests as 
another way to delay in a process that 
already takes too long; government 
institutions have nothing to lose by 
delay. 


The Minister of Justice, the Hon. Ray 
Hnatyshyn, responsible for the 
government’s response, has indicated 
that the proposed amendment will not 
take place without consultation. That 
is good news. 


Based on the experience of our office, 
| predict that the public will resist this 
suggested change. Denying requests 
deemed frivolous or disruptive or to 
be for trivial information, introduces a 
subjective element which should not 
be tolerated. 


Audits of Institutions 


We have taken the position previously 
that the power to initiate complaints is 
sufficient authority to ensure that 
government record-keeping does not 
frustrate access users. We have com- 
menced several such self-initiated 
complaint investigations. 


The most important ones this year 
deal with a large number of delay 
complaints against specific institu- 
tions as we intend to determine 
whether there are systemic reasons 
underlying the general problem. We 
will report on these activities in the 
next annual report. 


Separation of Commissioners 
| agree with the Committee’s recom- 


mendation for the separation of the 
Offices of the Information and Privacy 
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Commissioner. The public would be 
better served if this were 
implemented. 


Judicial Review 


The Committee dealt with the problem 
of the two-tiered standard for judicial 
review. 


Under section 50, permitting exemp- 
tion of records on the ground that 
they contain information which if dis- 
closed would injure federal-provincial 
relations, international affairs, defence 
and security, law enforcement or the 
management of the economy of 
Canada, the Court may order disclo- 
sure only if it determines that a 
government institution did not have 
reasonable grounds to refuse. Under 
section 49 (presumably involving less 
sensitive information) the Court can 
order disclosure if the government 
institution is “not authorized” to 
refuse disclosure. The Federal Court 
interpreted section 49 to mean that if a 
record falls within a class which a 
government institution has the discre- 
tion to exempt, the Court has no juris- 
diction to review the exercise of that 
discretion. 


The Committee recommended that 
there be a single de novo standard of 
judicial review and that this standard 
should permit the Court to substitute 
its judgment for that of the govern- 
ment institution. 


The government said it will not 
implement these recommendations 
because the two-tiered standard is 
based on the fact that the section 50 
interests are all matters for which 
ministers are responsible to Parlia- | 
ment, and because allowing the Court © 


to substitute its decision for that of the 
minister in all cases could have “signi- 
ficant implications for the traditional 
principles of Ministerial responsibility 
and accountability”. 


We agree in part with both positions. 
The final discretion on sensitive 
information should be left to the head 
of the government institution. The 
jurisdiction given to the Federal Court 
is appropriate and section 50 should 
be left unchanged. 


For other types of information, how- 
ever, we agree with the Parliamentary 
Committee that the Federal Court’s 
role ought to be more extensive. Sec- 
tion 49 ought to permit the court to 
conduct a review de novo and substi- 
tute its decision about disclosure for 
that of the government institution. 


Concluding Comments 


The Committee’s report, including its 
special report on section 24, com- 
prised 118 pages and made more than 
100 recommendations. More than 60 
iof the recommendations concerned 
the Access to Information Act and the 
functions of the Information Commis- 
sioner. “The Steps Ahead” devoted 19 
Small pages in response to these 
recommendations. 


Frequently quantitative comparisons 
are meaningless, so it is necessary to 
add that for the most part the govern- 
ment’s response has been non- 
committal. With some laudable excep- 
tions, the response has been specific 
only to reject recommendations that 
the Committee carefully devised to 
improve the operation of the Act, and 
supported by detailed discussion in its 
report. 


Worse the government has announced 
its intention to further restrict the 
operation of the Act by a new system 
of fees and by enabling government 
institutions to disregard what they 
termed “trivial, frivolous or vexatious” 
access requests. . 


The committee stated it 


“is very concerned about a situa- 
tion in which harmless records are 
being withheld under statutes 
designed to promote disclosure. It 
is likewise concerned about the 
existence of mandatory exemp- 
tions in the two Acts, under which 
government officials ‘shall’ main- 
tain secrecy—even though no dis- 
cernible injury might result from 
the disclosure of particular 
records. Accordingly, major revi- 
sions in the drafting of the exemp- 
tions are considered vital to the 
credibility of this legislation. All 
exemptions should be discre- 
tionary in nature. They should also 
generally contain an ‘injury test’, 
so that the government institution 
is required to demonstrate in each 
case the kind of harm that could 
reasonably be expected to occur 
as a result of disclosure. 


“Finally, as a general rule, each 
exemption should stipulate that 
the degree of injury resulting from 
disclosure must be ‘significant’: 
accordingly, each exemption 
should be drafted so that the head 
of a government institution ‘may’ 
withhold records or personal 
information ‘the disclosure of 
which could reasonably be ex- 
pected to be significantly inju- 
rious’ to a stated interest. When 
balancing competing interests, 
therefore, the Commissioners and 
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the Federal Court should lean in 
favour of disclosure unless they 
are convinced that significant 
injury would result.” 


The Committee then recommended 
that each exemption should contain 
an injury test and be discretionary in 
nature. This recommendation follows 
the spirit of the Act and its imple- 
mentation would constitute a giant 
step toward more open government. 
This particular recommendation 
exemplifies one of the major im- 
provements that | believe parliamen- 
tarians hoped for during those long 
humid summer nights in 1982 referred 
to earlier when the minister respon- 
sible agreed to a three-year review. 
The government rejected the 
recommendation. 


In conclusion, | adopt the language 
from the Act that may be used to 
express the Information Commis- 
sioner’s opinion of a minister's re- 
sponse to a recommendation: “inade- 
quate” and “inappropriate”. These 
words, | believe, apply to the govern- 
ment’s response to the Parliamentary 
Committee’s recommendations. 


Good News 


In the summer of 1987 we opened a 
file which, for want of a better name, 
we Called “What Got Out”. In it we 
placed clippings of articles that refer- 
red to records apparently released as 
a result of access requests under the 
Act. 


They are not related to any complaints 
and their existence demonstrates the 
variety of records that some users can 
obtain. These are random examples: 
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“The confidential minutes of a 
federal cabinet meeting 20 years 
ago show the anguish and bit- 
terness that former French presi- 
dent Charles de Gaulle’s Vive le 
Québec libre speech caused 
Lester Pearson’s Liberal govern- 
ment. The minutes, [were] ob- 
tained through the Access to 
Information law,...” The Globe and 
Mail, Sept. 2, 1987. 


“The federal government hired 
Decima Research to survey visi- 
tors to federal pavilions at the 
Canadian National Exhibition in 
Toronto, the Pacific National 
Exhibition in Vancouver and 
Quebec City’s Expo Quebec. This 
was in 1985, the year that federal 
exhibits emphasized Canadian 
achievements. The Globe and 
Mail’s Ottawa Bureau obtained the 
results under the Access to /nfor- 
mation Act.” The Globe and Mail, 
Aug. 3, 1987. 


“TA] poll of 1,400 Canadians over 
the age of 18, conducted between 
March 5 and March 10, 1987, 
sought opinions on taxation 
issues, government management 
of the economy and tax reform. It 
was completed for the department 
by Decima Research Ltd. and 
obtained by The Globe and Mail 
through a request under the 
Access to Information Act.” The 
Globe and Mail, July 25, 1987. 


“[A] federal study, obtained by 
The Free Press under the Access 
to Information Act, also says the 
U.S. brewing industry ‘has excess © 
capacity approximately double or © 
triple the total capacity of the 
Canadian industry.’’ The London 
Free Press, Aug. 14, 1987. 


“Federal documents released 
recently under the Access to 
Information Act shoot holes in the 
argument that dealing in arms 
manufactures is unproductive 
because it tends not to generate 
revenue beyond the initial transac- 
tion.” The Kingston Whig- 
Standard, Sept. 18, 1987. 


“TA] study, made by the federal 
Department of Consumer and 
Corporate Affairs, shows that...the 
availability of generic drugs does 
save money for Canadians. The 
study, completed in mid-1985, was 
obtained last week by application 
to the Access to Information Act.” 
The Oshawa Times, Sept. 15, 1987. 


“Fierce competition from U.S. and 
Japanese parts companies will 
hammer many of the more than 
1,000 parts companies sprinkled 
across southern Ontario by the 
early 1990s, says the study ob- 
tained by The Record under 
access to information legislation.” 
Kitchener-Waterloo Record, Sept. 
10,1907. 


“The window industry’s biggest 
weakness is the small scale of the 
plants, says a report dated 
October, 1986, and obtained by 
the London Free Press under the 
Access to Information Act.” The 
London Free Press, Sept. 30, 1987. 


“Canada’s air travellers can hardly 
be reassured by the latest news on 
airport safety. A report, from 
records obtained by Southam 
News under access to information 


legislation, shows that airline secu- 
rity guards - the people who check 
passengers and hand-held lug- 
gage before they board aircraft - 
had failed to detect about 25 per 
cent of fake weapons Carried 
through screening posts by trans- 
port inspectors.” The Windsor 
Star. Octe21987. 


“The Canadian and U.S. govern- 
ments have signed a deal allowing 
Ottawa to send personal informa- 
tion to U.S. immigration authori- 
ties without notifying the indivi- 
dual described in the files.” The 
Globe and Mail, Dec. 14, 1987. 


“TAn] 84-page confidential report 
of the investigation was obtained 
by The Star through the Access to 
Information Act. The report 
blames understaffing for inmate 
riot at Joyceville.” Toronto Star, 
Bec ie 987, 


“Minister followed scientists’ 
recommendations... Fisheries 
Minister Tom Siddon stuck close 
to the recommendations of his 
scientists in issuing four contro- 
versial offshore lobster licences, 
say documents obtained by the 
Canadian Press.” The Ottawa 
Citizen, Jan. 16, 1988. 


Next year’s file ought to be thicker. 
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Complaints by Number 


Since the Access to Information Act 
came into effect July 1, 1983, 1,700 
complaints have been received. Table 
1 shows the status of complaints while 
the other tables show their distribu- 
tion and disposition. 


In previous years we indicated the 
number of complaint files opened; 100 
files typically involved about 120 
complaints. This year we deal simply 
with the number of complaints 
received. 


about bended: time lir 

fees assessed, the language 
records disclosed, publications r 
quired under the ae ae other 
Matters. | 


TABLE | 
STATUS OF COMPLAINTS 


April 1, 1987 to March 31, 1988 


Pending from previous year 
Opened during the year 
Completed during the year 


Pending 


— See is still in progress. In queh 
Complaints are lou to be justified or _ instances our finding will depend © 
not justified, depending upontheir == uponthe merits of the case as we 
merits. Their final disposition opens _ were able to assess them up tot 
upon the circumstances. We attempt | e that our investigation was — 
to mediate disputes between the econ terminated. | 
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A“Government Institution”isa = ——-‘ Time Extension 
department or agency listed in , : 


Schedule | of the Access to Informa- __ Complaints from persons who con- 

tion Act and is therefore subjecttothe _ sider extensions of time limits to re-_ 
Act. A reference to “The Minister’ == spond to access Brauer & to be un- 
usually means the member of Cabinet __ oe : 


responsible to Parliament for the par- = =—_bBese 
ticular government institution butin = F. _ 
ome cases means the person desig- 
ated by regulation under the Act as © 
sponsible for compliance with the 
ccess to Information Act by the | 
overnment institution. For example, 

Chairman of the Canadian Avia- 
on Safety Board is the head of tha 
overnment institution. The follow 
re specific meanings ascribed fot 
rms used in this Peper 


OMPLAINT CATEGORY 


: Dfornaton Sentinel Ss 
uired to receive and eos 


sal to Disclose 
polaints | from poreone wns have 


in refused access to a record © 
ested under the Act ora part 


: ene: or the f 
de an acceptable reason f 


ay (Deemed Refusal) _ _ 

meri ihe ee ss 

eg ght had been denied or the - 
“ of vere had not been | 


plaints from persons wre pee 
t they have not been given a re- 
onse to their access request within 
time limits prescribed under the  =—=—s—E 
s(lfaresponseislate,thegovern- = = 8 
ent is deemed to have refused Se 
osure.) 
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Not Justified 


We were unable to find any denial or 
legal rights or unfair treatment. In 
some instances, the complaint was 
outside the Commissioner’s mandate. 


DISPOSITION 
Reported as Well-founded 


We were not able to achieve a satis- 
factory resolution through mediation. 
The Commissioner reported the find- 
ings of the investigation to the Minis- 
ter, along with any recommendations 
for remedial! action which the Com- 
missioner considered appropriate. A — 
report was made to the complainant. — 


Resolution Mediated 


During the course of the investigation 
the complaint was found to be justi- 
fiable in whole or in part and was 
resolved through mediation. The _ 
government was persuaded to take - 
some remedial action which the © 


information Commissioner considered © 


to be an acceptable solution to the - 
complaint. A report was made to the 
complainant and to the government 
institution. It was not necessary to 
make a report or recommendation to © 
the Minister. 


Discontinued 


Our investigation was terminated at 
the request of the complainant or was 
abandoned by the complainant before 
its merits could be fully determined. 
Discontinued cases are dismissed as 
unjustified unless it was reasonably 
clear at the time our investigation was 
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- Remedial Action 


_ Remedial action was taken (or pro- 

posed) by the government institution 
and we were satisfied that this action 
_ was sufficient to rectify the matter 


_ Insufficient Action 


_ remedial action in response to the 


inadequate or inappropriate. 


terminated that there was some merit 
to the complaint. A report was made 
to the government institution and to 
the complainant, where feasible. 


Dismissed 


Because we did not consider the 
complaint justified, no further action 
by the government institution was 
called for. No recommendation was 
made to the Minister. A report was 
made to the complainant and to the 
government institution about the 
investigation. 


RESULT 


complained about. 


Although we recommended that the 
government institution take some 


complaint, the Minister refused to 
implement our recommendation, or 
the action taken (or proposed) was 


No Action Required 


In the circumstances it was not neces- 
Sary or not possible for any remedial 
action to be taken. : 


TABLE 2 


FINDINGS AND DISPOSITIONS OF COMPLAINTS 
APRIL 1, 1987 - MARCH 31, 1988 


(Five-year cumulative figures in parentheses) 


JUSTIFIED { NOT JUSTIFIED 


Resolution Discontinued Discontinued 


by by 
Mediated Complainant Complainant 


Reported to Minister 


as Well-Founded Dismissed 


se ee 
— (1) 
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TABLE 3 
FINDINGS OF COMPLAINTS AGAINST ALL GOVERNMENT 
INSTITUTIONS 
APRIL 1, 1987 — MARCH 31, 1988 
(Five-year cumulative figures in parentheses) 


| NOT 
JUSTIFIED] JUSTIFIED | TOTAL 


Agriculture Canada 

Atomic Energy Control Board 

Bank of Canada 

Canada Council 

Canada Deposit Insurance 
Corporation 

Canada Mortgage and Housing 
Corporation 

Canada Post 

Canadian Aviation Safety Board 

Canadian Commercial Corporation 

Canadian Film Development 
Corporation 

Canadian Human Rights Commission 

Canadian International 
Development Agency 

Canadian Pension Commission 

Canadian Radio-Television and 
Telecommunications Commission 

Canadian Security Intelligence 
Service 

Canadian Transport Commission 

Canadian Wheat Board 

Communications 

Consumer and Corporate Affairs 

Correctional Service Canada 

Employment and Immigration 

Energy, Mines and Resources 

Environment 

External Affairs 

Farm Credit Corporation 

Federal Business Development 
Bank 

Fisheries and Oceans 

Finance 

Foreign Investment Review Agency 

Great Lakes Pilotage Authority Ltd 

Health and Welfare 

Immigration Appeal Board 

Indian and Northern Affairs 
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Government Institution 


Insurance 

Investment Canada 

Justice 

Labour 

Law Reform Commission 
National Capital Commission 
National Defence 


National Farm Products Marketing 


Council 

National Film Board 

National Museums 

National Parole Board 

National Research Council 

Port of Montreal Corp. 

Privy Council Office 

Public Archives 

Public Service Commission 

Public Works 

Regional Industrial Expansion 

Revenue Canada - Customs and 
Excise 

Revenue Canada - Taxation 

Royal Canadian Mint 

Royal Canadian Mounted Police 

Science and Technology, 
Ministry of State 

Secretary of State 

Social Sciences and Humanities 
Research Council of Canada 

Solicitor General 

St. Lawrence Seaway Authority 

Statistics Canada 

Supply and Services 

Transport 

Treasury Board 

Veterans Affairs 
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TABLE 4 
GEOGRAPHIC DISTRIBUTION OF COMPLAINTS 
BY LOCATION OF COMPLAINANT 


ALL CANADA 
1987-88 FISCAL YEAR: 
459 
Cumulative 5-year total: 
(1293) 


Northwest 
Territories 


Newfoundland 


British (27) 
Columbia 


Quebec 
\~ Prince Edward 


fe wee Island 
“/ (1) 


Ontario 


Nova Scotia 
3 


(10) 
New Brunswick 


National (9) 
Capital 
Region 

181 

(469) 


Cabinet Confidences (Section 69) 


The Access to Information Act does 
not apply to confidences of the 
Queen's Privy Council for Canada— 
Cabinet confidences, as described in 
section 69—even though these 
records may be under the control of a 
government institution. Thus, the 
government may cite this provision 
when refusing disclosure of such a 
record requested under the Act. 


The exclusion of Cabinet confidences 
from the ambit of the Act can be dis- 
comforting when we receive a com- 
plaint about the government's refusal 
to disclose a record. It is true that the 
Information Commissioner, during a 
complaint investigation, has the 
authority, notwithstanding any other 
Act of Parliament or any privilege 
under the law of evidence, to examine 


any record to which the Act applies. 
However, Cabinet confidences are 
subject to the “normal” laws of evi- 
dence, including the Canada Evidence 
Act. Under that statute, a Minister of 
the Crown or the Clerk of the Privy 
Council can certify in writing to a 
court, or other authority with the 
power to compel production of infor- 
mation, that the information sought 
constitutes a Cabinet confidence and 
does not have to be produced. In 
short, no one—not even the judge in 
court proceedings—has the right to 
examine Cabinet confidences. As a 
result, when we receive a complaint 
involving non-disclosure of Cabinet 
confidences, we accept the fact that a 
government institution may refuse to 
let us examine the records in 
question. 


TABLE 5 
COMPLAINTS INVOLVING REFUSAL TO DISCLOSE CABINET 
CONFIDENCES 


July 1, 1983 — March 31, 1988 


Disclosure 


Disposition of the 
Cabinet Confidence 
Exclusion 


Certificate Not 
Required 


Certificate Required 


TOTALS 


Recommended 


Resolution 


Mediated 
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The obvious question arises: How can 
we advise the complainant on the 
propriety of the refusal to disclose if 
we have not seen the records to verify 
that they are legitimately Cabinet 
confidences? Rather than formally 
issuing a Subpoena for production of 
the records, only to be met with a cer- 
tificate under the Canada Evidence 
Act that the records will not be pro- 
duced for examination because they 
constitute Cabinet confidences, an 
agreement has been reached between 
the Clerk of the Privy Council and the 
Information Commissioner to deal 
with cases where we have some doubt 
about the application of section 69. 


Upon request, the Minister responsi- 
ble for the government institution 
involved, or the Clerk of the Privy 
Council, will certify to the Information 
Commissioner in writing that the 
records fall within the description in 
section 69 of the Act and therefore are 
not subject to disclosure even to the 
Commissioner. We then at least will 
be able to assure the complainant that 
the matter has been addressed at the 
highest possible government level. 


Table 5 shows how we handled the 
complaints involving the refusal to 
disclose a record protected by 
section 69. 
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File: 


Case Summaries 


This report summarizes 42 cases dealt 
with by the three Commissioners be- 
tween April 1, 1987, and March 31, 
1988. Each case has a heading to help 
readers identify particular interests. 
Also shown at the beginning of each 
case are such particulars as the 
department involved, the nature of the 
complaint and the outcome. These 
items form the basis for the annual 
statistical tables produced in the 
Complaints by Number section. 


REFUSALS 
Invasion of Privacy Unwarranted 


0306 


Institution: Public Service Commission 


Complaint: Refusal - [19(1)] 
Finding: Not Justified 
Disposition: Dismissed 
Result: No action required 


A former English teacher asked us to 
investigate the Public Service Com- 
mission (PSC) refusal to disclose 
records naming five English teachers 
who lost their government jobs and 


_ were put on a “surplus list” in 1978. 
' The requestor also wanted to know 


the ranking in order of merit of the 


_ persons on the list and their employ- 

_ ment status four months later. The 

_ requested records had been exempted 
_ by PSC under subsection 19(1) of the 
_ Act as personal information. 


On its face, the information the com- 
plainant requested constituted per- 


| sonal information about identifiable 


individuals; it was “information re- 
lating to the education or the... 
employment history of the individual”. 
(This is part of the definition of “per- 
sonal information” in section 3 of the 
Privacy Act.) The real issue was 


whether an exception to the non- 
disclosure rule came into play. 


The definition also says that informa- 
tion that relates to the position or 
functions of an individual who is, or 
was, a government employee is not 
protected from disclosure. If the per- 
sons on the layoff list were considered 
to be government employees at the 
time, their names and other informa- 
tion about them would have to be dis- 
closed. If they were not considered 
government employees their privacy 
would be protected. We wrote to the 
complainant: 


“In our opinion, persons who have 
been declared surplus are not offi- 
cers oremployees of a government insti- 
tution since their surplus status 
does not arise until they cease to be 
employees. The fact that the indi- 
vidual is specially qualified to enter 
(or re-enter) the public service does 
not make him or her an officer or 
employee of a government institu- 
tion within the meaning of the Pri- 
vacy Act and the Access to I[nforma- 
tion Act.” 


We were inclined to dismiss the com- 
plaint and invited the complainant to 
make further representations about 
our tentative finding. 


The complainant pointed out that 
government employees usually are 
put on a surplus list with the hope that 
some other job can be found before 
they are laid off. Therefore the re- 
quested information related to the 
individuals while they were still gov- 
ernment employees. We acknowled- 
ged our earlier misunderstanding of 
the significance of the surplus list and 
agreed that the individuals in question 
remained public servants while on the 
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surplus list. This, however, did not 
mean that all information about them 
held by the government must be dis- 
closed. We told the complainant: 


“A great deal of information about 
public servants, such as their salary 
range, duties, opinions given in the 
course of employment, and in fact 
their whole history of career moves 
is available to the general public. 
Similar information about persons 
employed in the private sector 
would not be available, even if the 
government had this information in 
its possession. In order to protect 
what personal privacy public ser- 


vants have left, it appears to me that 
Parliament did not intend to provide 


for the disclosure to the public at 


large of the ranking and assessment 


of [these persons].” 


The complainant cited another excep- 
tion to the rule under the Access to 
Information Act which permits the 
disclosure of personal information 
where the public interest in disclosure 
clearly outweighs any invasion of pri- 
vacy that could result from such dis- 
closure. The complainant compared 
the ranking of individuals on a surplus 
list to the ranking of individuals ina 
government job competition and 
argued in favour of disclosure of 
details both to other candidates in the 
competitive process and to the public 
at large: 


“[H]ow else can they determine if 
they have been treated fairly and 
based upon merit, especially if they 
are supposed to be hired back 
according to their place on a list? 
There is no other way. 
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“{l]f relevant information as to 
names, ranking etc., in employ- 
ment-related situations is withheld 
on secret lists, it is impossible... to 
determine whether... public ser- 
vants who may be involved have 
been treated fairly and in accor- 
dance with the Public Service 
Employment Act. As a consequence 
of this lack of disclosure, the public 
servants are ill-served and the 
public interest of which the public 
servants form a part is also 
ill-served. 


“Thus, there is a necessity for 
fairness in any public service 
employment-related process to be 
self-evident and open to scrutiny. 
As mentioned above, this can only 
be achieved by disclosing relevant 
information on all people involved 
in a given employment-related 
situation...” 


We did not agree that this public 
interest clearly outweighed the inva- 
sion of the privacy of the individuals 
involved and we told the complainant: 


“Presumably there are procedural 
safeguards in the competitive 
process to ensure fairness as much 
as possible without having to resort 
to the general publication of every 
detail concerning every candidate. 


“As a result, |am simply not able to 
agree that the public interest in 
ensuring that [persons on a surplus 
list] have been treated fairly in a 
competition requires the disclosure 
of personal information under the 
Access to Information Act about 
other persons in the competitive 
process.” 


The complaint was dismissed. 


Audit Disclosed: Complaint 

Dropped 

File: 0324 

Institution: Secretary of State 

Complaint: Refusal - [19(1), 20(1)(b)] 

Finding: Justified 

Disposition: Discontinued by 
complainant 

Result: No action required 


Many requestors seek records under 
the Access to Information Act for use 
in court proceedings. 


A lawyer, acting on behalf of a reques- 
tor, complained because the requestor 
was denied access to portions of an 
audit report of a corporation on the 
grounds that the exempted portions 
contained personal information and 
confidential financial information 
supplied by the corporation to the 
Secretary of State. 


Our investigation left us dissatisfied 
that the information in the audit report 
really was supplied to the Secretary of 
State by a third party in order to qual- 
ify for exemption. The audit report 
suggested that the activities of the 
third party corporation and the Secre- 
tary of State were in the nature of a 
joint venture and consequently the 
government had prepared the report 
from information already under its 
control. We were about to give notice 
to the third party that we intended to 
recommend the disclosure of almost 
the entire audit report when the report 
was tendered and made public as an 
exhibit in unrelated court proceedings. 


The department consequently with- 
drew the exemptions and disclosed 
the audit report in its entirety to the 
lawyer, who, in turn, withdrew his 
complaint. 


Disclosure Not Binding Precedent 


File: 0343 
Institution: Canada Mortgage and 

’ Housing Corporation 
Complaint: Refusal - [21(1)(a) and (b)] 
Finding: Justified 
Disposition: Reported as well-founded 
Result: Remedial action 


After buying a house from Canada 
Mortgage and Housing Corporation 
(CMHC) the purchaser applied under 
the Access to Information Act for all 
records concerning his property. He 
complained when CMHC exempted 
portions of the records under para- 
graphs 21(1)(a) and (b). 


During the course of the investigation 
CMHC agreed to release additional 
portions of the record, maintaining 
their exemption of significant portions 
under section 21. The section 21 
exemption is not mandatory in nature, 
but applies only if the head of the 
government institution exercises dis- 
cretion to refuse disclosure. We felt 
that the records should have been 
disclosed in full and wrote the CMHC 
president as follows: 


“TE]ven if the undisclosed portions 
of the requested records could be 
said to fall within the class of 
records defined in section 21, we 
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are not aware of any reason why 
these exemptions ought to be 
invoked.” 


Before recommending disclosure of a 
record we normally are required to 
notify any third party who might be 
affected, in order to give that person 
the opportunity to make representa- 
tions. The present owner of the prop- 
erty would naturally be the person 
most likely to be affected by disclo- 
sure. However, the circumstances 
here were rather unusual. As we 
explained to CMHC: 


“In this case the person who other- 
wise might be adversely affected by 
disclosure is the complainant him- 
self... The complainant has made it 
clear that he does not want the pro- 
tection from disclosure afforded 
under section 20 or, for that matter, 
section 19 of the Act... 


“In some instances government 
departments have exempted 
requested records with the explana- 
tion that the access request is the 
thin edge of the wedge and even 
though disclosure may be inno- 
Ccuous to their interests in one case 
they are afraid that they will set a 
precedent... The peculiar circum- 
stances of the request at hand are 
worth repeating. It is only for 
documents in respect of one prop- 
erty. CMHC no longer has anything 
to do with the property in question. 
The person who might be affected 
by disclosure of the record has 
consented to disclosure. Thus | do 
not think that the precedential 
effect, even if it were a legitimate 
factor in the decision to exempt, 
has any force in this case.” 
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Shortly after receiving our recom- 
mendation, the CMHC president wrote 
that the complainant would be given 
the records, and in the future CMHC 
looked forward to making such 
appraisal reports available, subject to 
review on a case-by-case basis. 


Although it took more than two years 
for the complainant to get the records, 
we were pleased with CMHC’s 
response. 


Second Request Retrieves No More 
File: 0427 


Institution: National Defence 
Complaint: Refusal - general 
Finding: Not justified 
Disposition: Dismissed 
Result: No action required 


A journalist who previously requested 
access to records about the August 
1983 destruction of Korean Airlines 
Flight 007 filed a second access request 
six months later for material not pre- 
viously retrieved. The department told 
him that any records which might have 
come under their control since the ear- 
lier search was conducted would qualify 
for exemption under paragraph 13(1)(a) 
or section 15 of the Act. 


The journalist complained about the 
response. He thought that many more 
records should be disclosed because he 
was more specific about what he 
wanted the second time around. 


Our investigation satisfied us that the 
National Defence officials had not 
wasted time going over ground they had 
thoroughly covered previously and their 
second search was just as thorough. 


However, only one additional record 
had come under the control of the 
department since the initial search had 
been conducted and we agreed that it 
was properly exempted under para- 
graph 13(1)(a) of the Act. 


We also assured the complainant that 
the department had looked for the spe- 
cific types of records he had asked for 
in his second request. 


Record Subject to Court Ban Not 

in Public Domain 

File: 0444 

Institution: Royal Canadian Mounted 
Police 

Complaint: Refusal - [16(1)(a) & (c), 
19(1), 21(1)(a) & (b)] 

Finding: Not Justified 

Disposition: Dismissed 

Result: No action required 


A publishing company researcher 
experienced difficulty obtaining 
RCMP records about their investiga- 
tion of “Longknife’, an RCMP corpo- 
ral who confessed in court to having 
sold information to Soviet agents in 
Canada in the 1950's. The researcher 
said in her letter of complaint: 


“| would also like to make a further 
complaint regarding exempted 
material. | had specifically re- 
quested a document from the 
RCMP ‘Longkife file’... marked ‘Top 
Secret’, signed by a Sergeant... 
and dated April 20, 1971. This 
document although entered as evi- 
dence in an Ottawa court case 
against [Longknife] in November 
1983, was not forwarded to me. 


“| have contacted the court house 
in Ottawa and they have told me 
this exhibit would have been re- 
turned to the police. As it was 
entered into the public domain | 
feel the RCMP are obliged to mail 
me acopy.” 


Generally we would agree that if the 
substance of a document had been 

made public, it would not be logical 
exempt it on the ground that disclo- 


sure under the Act could reasonably 


be expected to be injurious to law 


to 


enforcement by revealing the identity 
of a confidential source of information 


or on the ground that disclosure 
would reveal personal information 
about someone. (Both of these 
exemptions had been claimed.) Our 


investigation revealed, however, that 


the relevant record had been con- 
sidered by the Crown prosecutor as 


an exhibit for use in court but had not 


actually been made public. We re- 
ported to the complainant: 


“We consulted the Ontario Provin- 
cial Court in Ottawa and could not 


find any indication that records 


similar to those requested had been 
made publicly available during the 


trial of [Longknife]. The Crown 


prosecutor was at one time in pos- 


session of some records about 
[Longknife] but they were not 
tendered in evidence. As a result, 
we were not able to advance the 
argument that the requested 


records had entered into the public 
domain, as you put it in your letter. 


The court records indicate that 
there was a ban on publication of 
testimony (which presumably 
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would include any documents refer- 
red to by witnesses) and so even if 
the April 20, 1971 document which 
you had referred to was entered as 
evidence, it would have been seen 
by only a few people and | do not 
think it could be said to be publicly 
available within the meaning of the 
Access to Information Act.” 


Settlement Reached Prior to Court 


File: 0598 

Institution: Royal Canadian Mounted 
Police 

Complaint: Refusal - [16(1)(a)(ii), 
19(1)] 

Finding: Justified 

Disposition: Reported as well-founded 

Result: Insufficient action 


A journalist asked the RCMP for 
records showing the results of their 
internal investigation into the handling 
of a 1984 murder investigation in 
Western Canada. He said that he par- 
ticularly wanted to know what disci- 
plinary action had been taken against 
any of the RCMP involved. 


The RCMP refused to disclose any 
records on the ground that they 
contained information obtained or 
prepared by an investigative body in 
the course of lawful investigations 
pertaining to the enforcement of a law 
of Canada and also because they 
contained personal information. 


In a letter of complaint to us, the jour- 
nalist said: 


“The request does not ask for the 
identity of RCMP officers disci- 
plined after the investigation; it 
merely wants to know what disci- 
plinary action was taken. 


“The request does not ask for 
information obtained in a criminal 
investigation; it asked for informa- 
tion obtained during an internal 
investigation.” 


After extensive unsuccessful attempts 
to mediate a resolution, we made a 
formal recommendation to the Solici- 
tor General which read, in part, as 
follows: 


“| have reviewed the requested 
records which indicate the discipli- 
nary action taken in light of the 
conduct of the members involved, 
and in my opinion these documents 
could be released with portions 
exempted in accordance with the 
severability principle under section 
25 of the Access to Information Act. 
Specifically, the identity of each 
particular member (including his or 
her name and service number) 
could be deleted from the disclosed 
record. 


“| should add that some information 
about the internal investigation is 
already public knowledge, includ- 
ing the fact that there was an inter- 
nal investigation, seven members of 
the RCMP were disciplined and 
compensation was paid. 


“The RCMP has exempted the 
requested records in their entirety 
on the additional ground that the 
records were prepared by an inves- 
tigative body in the course of a law- 
ful investigation pertaining to the 
enforcement of a law of Canada. 
This is a discretionary exemption. | 
do not dispute that the records fall 
within the words of subparagraph 
16(1)(a)(ii) and therefore can be 
withheld from disclosure. | question 


whether the decision to exempt is a 
proper exercise of that discretion in 
this case. ... lt seems to me that 
subparagraph 16(1)(a)(ii) is intend- 
ed to protect the confidentiality of 
lawful investigations, but once an 
internal inquiry has been conducted 
and the matter has been completely 
dealt with, the results should not be 
withheld from the public. It is 
arguable that the results of an 
internal inquiry ought to be made 
public in order that all citizens can 
be assured that the offence provi- 
sions of the RCMP Act are being 
administered fairly.” 


We recommended to the Solicitor 

General that he disclose records indi- 
cating the disciplinary action taken by 

the RCMP, deleting portions which 
gave the name or service number of 
the members in question. The Solici- 
tor General replied: 


| “| share your view that government 
institutions should consider disclo- 
sing information that falls within the 
meaning of section 16(1)(a) when 
_ they are satisfied that no injury will 
result from the disclosure. However, 
in this particular instance | believe 
that the risk of damage to the indi- 
viduals concerned warrants exemp- 
tion of the records under section 
16(1)(a)(ii). In addition, | am satis- 
fied that the records consist of 
information personal to the mem- 
bers involved, and stand by exemp- 
tion of the records under section 
19(1) as well. 


“As a consequence, | am unable to 
comply with your recommendation 
that the records be dislosed in 
part.” 


We did not find this response ade- 
quate and reported to the com- 
plainant: 


“| cannot quarrel with the basic 
proposition that government institu- 
tions should consider disclosing 
information that falls under para- 
graph 16(1)(a) when they are satis- 
fied that no injury will result from 
disclosure. But this does not neces- 
sarily mean that disclosure should 
be considered only if it is clear that 
no injury will result. | think that it is 
a question of striking an appro- 
priate balance in the circumstances 
of the case. In the present case 
there is no doubt some risk of 
damage to the reputation of the 
individuals concerned. That is, they 
would probably prefer that nothing 
more be made public about either 
the incident which gave rise to the 
disciplinary action or the details of 
the disciplinary action itself. But 
when we weigh that against the 
public right to know how justice is 
being administered within the 
RCMP, | think that the case in 
favour of disclosure is much 
stronger. Accordingly, | have main- 
tained my finding that the exemp- 
tion under paragraph 16(1)(a) of the 
Access to Information Act ought to 
be withdrawn. 


“As for the exemption under sub- 
section 19(1) of the Act, the Minis- 
ter has not addressed the principle 
of severability under the Act (sec- 
tion 25) by which names and ser- 
vice numbers of individuals could 
be deleted from the disclosed 
record so as not to directly identify 
that individual in conjunction with 
details of the disciplinary action 
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concerning him or her. | maintain 
my position that this could be 
done.” 


We remained firm that disclosure was 
warranted. Also, our legal counsel 
observed that a great deal of the 
information in the RCMP reports was 
not prepared in the course of a lawful 
investigation, but rather was prepared 
in the disciplinary action which fol- 
lowed the investigation. On this basis, 
we applied for judicial review. 


The parties ultimately reached an 
agreement to disclose portions of the 
record and the court application was 
withdrawn. 


Air India Crash 


File: 0624 

Institution: Canadian Aviation Safety 
Board 

Complaint: Refusal - [13(1)(a)] 

Finding: Justified 

Disposition: Reported as well-founded 

Result: /nsufficient action 


A journalist researching the June 1985 
crash of Air India Flight 182 was 
denied access to records held by the 
Canadian Aviation Safety Board 
(CASB) on the ground that they 
contained information obtained in 
confidence from a foreign state. CASB 
told the journalist: 


“In accordance with the Interna- 
tional Civil Aviation Organization 
Convention (ICAO Annex 13), the 
Government of India was con- 
sidered as the country having the 
authority to conduct the inquiry 
into the Air India crash. Canada 
was granted ‘observer’ and ‘accredi- 
ted representative’ status and all 
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information that could have been 
received or obtained by Canada is 
considered privileged pursuant to 
section 6.15 of ICAO Annex 13 
which states: 


‘States shall not circulate, publish 
Or give access to a Final Report 
Or any part thereof, draft reports 
or any documents obtained dur- 
ing an investigation of an acci- 
dent or incident, without the ex- 
press consent of the state which 
conducted the investigation, 
unless such reports or documents 
have already been released by 
that latter State.’ 


“... [W]e cannot for the time being 
fulfil your original request for addi- 
tional information, given the appli- 
cation of section 13(1)(a) of the 
Access to Information Act which 
states: 


‘Subject to subsection (2), the 
head of a government institution 
shall refuse to disclose any record 
requested under this Act that 
contains information that was 
obtained in confidence from 


(a) the government of a foreign 
state or an institution thereof.” 


The journalist was not satisfied with 
that response and wrote to the CASB: 


“| appreciate your explanation of 
Canada’s obligation under the 
ICAO convention, but | am not cer- 
tain how or if it relates to the 
Access to Information Act. 


“lam seeking copies of all records 
The Canadian Aviation Safety 
Board prepared and/or has in its 


possession relating to the crash of 
Air India Flight 182... Could you.... 
confirm that all the records | 
request do contain information 
obtained from a foreign gov- 
ernment?...” 


Shortly afterwards the CASB released 
to the journalist records which had 
been under their control from the out- 
set, explaining that all of the informa- 
tion in their possession had just been 
tabled at a public inquiry in India and 
automatically became public knowl- 
edge. They offered a further explana- 
tion for the reason that they had re- 
fused to disclose the records up to 
that point: 


“That information was obtained by 
Canada for the Indian government 
in accordance with the provisions 
of ICAO Annex 13, an international 
agreement to which both Canada 
and India are parties. Furthermore, 
in the course of our transactions 
with the Government of India, the 
latter requested Canada to treat all 
information collected in accordance 
with the requirements of ICAO 
Annex 13 and thus in total 
confidentiality. 


“The foregoing should help you 
understand why the CASB was 
relying on section 13(1)(a) of the 
Access to Information Act which 
provides a clear statutory prohibi- 
tion to disclosure of such 
information. 


“All the records you had requested 
were protected by section 13(1)(a) 
of the Access to Information Act 
and could therefore not be dis- 
closed unless the Government of 

_ India consented to the disclosure.” 


Although the journalist had obtained 
the records, she remained dissatisfied 
with the way CASB had treated her 
access request and lodged the fol- 
lowing complaint with our office: 


“While | appreciate receiving a copy 
of the CASB report tabled at the 
judicial inquiry in India, | cannot 
agree with.the section of the Access 
to Information Act used to withhold 
the report from me until it was 
tabled. 


“The CASB says they could not 
release the report because of sec- 
tion 13(1)(a), relating to records 
containing information obtained in 
confidence from a foreign state or 
institution. 


“! would argue that the CASB 
report is exactly the opposite—a 
document prepared in Canada, by 
Canadian investigators, based on 
Canadian analyses, for a foreign 
government or institution. 


“While | realize nothing can be 
done to rectify this case, | would 
appreciate your investigating the 
CASB’s use of and/or interpretation 
of section 13(1)(a) so that it is not 
used to block otherwise available 
information in the future.” 


We agreed completely with the 
journalist's analysis of the exemption. 
Clearly many documents relevant to 
the access request in the possession 
of CASB had originated in Canada 
and had not been obtained from any 
foreign state, such as photographs of 
the wreckage taken by Canadian 
government employees and trans- 
cripts of air traffic control commu- 
nication at Pearson, Mirabel and 
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Gander airports in Canada. Since 
paragraph 13(1)(a) of the Act applies 
only in respect of information ob- 
tained from a foreign state it had been 
improperly used by CASB to withhold 
a substantial portion of the requested 
records. 


We also dealt with the CASB’s asser- 
tion that under article 6.15 of the 
International Civil Aviation Organiza- 
tion convention on investigation of 
aircraft accidents, the Government of 
Canada cannot give anyone access 
even to documents prepared in 
Canada. We could understand that 
Canada would agree not to disclose 
records obtained from another coun- 
try in the course an international 
investigation into an air crash (in fact, 
this position is reflected in paragraph 
13(1)(a) of Canada’s Access to Infor- 
mation Act) but we doubted whether 
article 6.15 of the International cove- 
nant was intended to so severely limit 
the freedom of action of a state parti- 
Cipating in an investigation that 
Canada cannot disclose records pre- 
pared in Canada (and which it did not 
obtain from a foreign state) toa 
Canadian. In any event, that issue is a 
red herring because the rights of 
Canadians under Canadian law take 
precedence within our country. We 
explained this to the journalist: 


“The Access to Information Act 
contains a principle of paramountcy 
at subsection 4(1), where it states: 


‘Subject to this Act, but notwith- 
Standing any other Act of Parlia- 
ment, every person...has a right to 
and shall, on request, be given 
access to any record under the 
control of a government institu- 
tion.’ 
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“.. The Access to Information Act 


gives a prima facie right of access t 


to records under the control of a 
government institution (CASB is 
one), and there is nothing to indi- 
cate that this would not include 
records which deal with an investi- 
gation being conducted by another 
country. 


“The instrument of ratification or 
adherence to an international 

convention to which Canada is a 
party is not an Act of Parliament 


and consequently does not have the 


force of law within Canada. If there 


is a conflict between the obligations 


under section 4 of the Access to 
Information Act and article 6.15 of 
the ICAO Convention, the obliga- 
tion of CASB under the Access to 
Information Act must 

prevail.” 


We reported our finding to the Cana- 
dian Aviation Safety Board and re- 
ceived the following response: 


“It is the CASB’s contention that 


your argument is legally ill-founded - 


but we do not believe that it would 
be appropriate to challenge it ina 
long legal debate at this time... 


“Nevertheless, we would like to 
stress that the CASB will stand by 
the same position to oppose similar 
access requests in the future.” 


In our final letter to the journalist, we 
told her: 


“There is nothing practical that we 
can do now. | do not think it is fea- 
sible to put the case before the 
Federal Court for a ruling on the 
exemption, because section 41 of 


| 
| 


the Access to Information Act 
confines the right to judicial review 
to ‘any person who has been refu- 
sed access to a record’. | want to 
assure you, however, that not only 
do we remain of the view that your 
complaint is well-founded, but | am 
in complete agreement with the 
reasoning in your letters of com- 
plaint both to the CASB and to us... 


“If the CASB had not disclosed 
these records, we most assuredly 
would have offered to take this case 
to the Federal Court for judicial 

| review of their refusal to disclose.” 
This issue has not arisen again and so 
it remains unresolved. 


Why Withhold? 


File: 0680 

Institution: National Capital 

| Commission 

_Complaint: Refusal - [13(1)(d), 18(b), 
18(d)(vi), 21(1)(a), (b), 

| (c), (@)] 

| Finding: Justified 

_ Disposition: Reported as well-founded 
| Result: /nsufficient action 

The 1985-86 Annual Report described 
_the case of Information Commissioner 
_v. Chairman of Canadian Radio- 

| Television and Telecommunications 
Commission ([1986] 3 FC 413, [1986] 

| 1FTR 317, Federal Court No. 
_T-707-85, February 5, 1986) in which 
the Federal Court ruled that if a record 
falls within an exemption category 
_under the Act where the head of the 
government institution has the discre- 
_tion to refuse disclosure, the Court is 
powerless to overrule the exercise of 

' discretion and order disclosure. This 


view was reinforced in Rubin v. Presi- 
dent of Canada Mortgage and Hous- 
ing Corporation, (Federal Court No. 
T-1019-86, February 3, 1986, under 
appeal as Federal Court No. A-108-87) 
in which the Federal Court judge 
stated that he could not understand 
why the CMHC would want to entirely 
withhold certain minutes of its meet- 
ings but he had no authority to 
intervene. 


Since those decisions, a few depart- 
ments appear to be using the discre- 
tionary “class test” exemptions, parti- 
cularly paragraphs 21(1)(a) and (b), for 
reasons which we cannot discern. 
Their only explanation is that they are 
allowed to exempt the records. In 
many instances straightforward fac- 
tual reports, which are not themselves 
advice or recommendations, or 
accounts of consultations and deliber- 
ations, apparently are exempted 
simply because they appear in the 
same document as items which can be 
exempted. 


In this case, a researcher requested 
access to the January through April 
1986 minutes of meetings of the 
National Capital Commission. Some 
portions of these records were dis- 
closed but the researcher complained 
that far too much of the text had been 
withheld. We agreed and recom- 
mended that the NCC reconsider its 
far-reaching use of section 21. In our 
report and recommendation to the 
NCC we explained: 


“This exemption was used exten- 
sively by the NCC. It appears that 
about 80 per cent of the text of the 
meeting minutes has been ex- 
empted under section 21, leaving 
essentially only the framework of 
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the records, with practically no 
detail, for disclosure to the 
complainant. 


“| will go through a number of 
examples, selected at random, 
simply to illustrate the concern that 
many exempted portions of the 
requested records do not properly 
qualify for exemption while in other 
instances, regardless whether the 
records meet the relevant class test 
for exemption, there does not 
appear to be any logical reason for 
the exercise of discretion in favour 
of exemption. 


“The first item exempted from 
the January 8, 1986 minutes of 
the Executive Committee is the 
Chairman’s remark... This remark 
was exempted pursuant to para- 
graph 21(1)(b) on the ground 
that it is an account of consulta- 
tions or deliberations involving 
Officials or employees of a 
government institution. | do not 
agree with this characterization. 


[The dictionary meanings of the 
words ‘consultation’ and ‘deli- 
beration’ were described. ] 


“| do not understand in light of 
the meanings of these words how 
a report in the minutes of [re- 
ported facts] can be considered 
an account of consultations or 
deliberations. 


| do not agree that the an- 
nouncement of the dates [ofa 
named event] constitutes an 


account of consultations or de- 
liberations. Of course extensive 
deliberations must have gone 
into the decision [about the 
dates]... but the report of the 
dates is simply the end product, 
not an account of those 
consultations or deliberations. 


“Even if the NCC seriously 
considers this announcement to 
be an account of consultations or 
deliberations, | cannot under- 
Stand the rationale for deciding 
to exempt it from disclosure. At 
the time the access request was 
made, the [event] activities were 
over. 


“On pages 3 and 4 of the 
minutes, the entire agenda of the 
meeting has been exempted from 
disclosure on the ground of 
paragraph 21(1)(b) of the Act. 
The agenda itself is not an 
account of the consultations and 
deliberations that went into its 
preparation and of course it is 
not an account of the consulta- 
tions and deliberations of the 
items listed in it. Even a list of | 
routine items such as ‘Opening 
Remarks...’ has been exempted. 


“More puzzling still, while the : 
entire list of items on the agenda 
has been withheld from disclo- ! 
Sure, a number of these items 
have subsequently been dis- ! 
closed within the same record as 
items which obviously were on 

the agenda. 


“On the second page of the 
March 13, 1986 Executive Man- 
agement Committee meeting 
minutes, the entire item 
[described] has been exempted. 
In my opinion only the second 
paragraph of this item consti- 
tutes an account of consulta- 
tions. The title, the first para- 
graph and the third paragraph 
simply report that the results of a 
preliminary study have been 
received (without saying what 
they are) and this in itself is not 
an account of consultations or 
deliberations.” 


The NCC refused to disclose any 
additional portions of the requested 
records and added that in addition to 
any exemptions previously claimed 
they also claimed paragraph 21(1)(b) 
which they believed to be legally and 
properly applicable to the minutes. 
This response was consistent with an 
earlier, Similar case where we had 
asked for the reason that the Commis- 
sion decided to use section 21 and 
were told simply that the NCC 
‘minutes were a Class of records 
encompassed by the exemption and 
the exemption was legally and 
properly applied. 


The complainant has filed an applica- 
tion for judicial review of the NCC’s 
action in a related case raising similar 
issues. 


Complaint Justified, But Record Not 
Disclosed 


File: 0732 


Institution: Revenue Canada (Customs 
and Excise) 

Complaint: Refusal - [20(1)(c)] 

Finding: Justified 

Disposition: Resolution mediated 

Result: Remedial action 


A lawyer complained when he was 
denied access to a copy of a govern- 
ment legal opinion requested under the 
Act. He questioned how it could be 
exempted under paragraph 20(1)(c), as 
claimed by the department, when that 
exemption deals with records where 
disclosure could have an adverse effect 
on a third party. 


Once our investigation started, Revenue 
Canada officials conceded that a mis- 
take was made in citing paragraph 
20(1)(c) of the Act as the authority to 
withhold the item of correspondence. 
They informed the complainant that the 
document was exempt under section 23. 


A review of the exempted document 
confirmed that the information in it was 
subject to solicitor-client privilege and 
we concluded that the department was 
correctly invoking section 23. 


Although the legal opinion was not dis- 
closed, the complaint was recorded as 
justified because the lawyer was right to 
have complained in the first place. 
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Beat The Clock 
File: 0748 


Institution: Transport Canada 
Complaint: Refusal - general 
Finding: Not Justified 
Disposition: Dismissed 
Result: No action required 


A journalist who had requested 
Transport Canada records dealing 
with investigations into the quality of 
work done by a government aero- 
space contractor was told that there 
would be a delay in responding to his 
request pending notification of third 
parties. The journalist was told that 
under the Act the third party had 20 
days to argue why the record should 
not be disclosed. 


Twenty-two days after the notice was 
sent by the department, the third party 
agreed to the release of all but one 
document which they said had been 
provided to the government in 
confidence. 


When the journalist was informed of 
these developments, he complained 
that because the third party was tardy 
in its response, the department should 
not be permitted to consider its objec- 
tions to disclosure. A tug-of-war 
ensued when a Canada Post receipt 
revealed that the notice had, in fact, 
been registered at the post office two 
days later than the department had 
Originally thought. It appeared that the 
third party had objected within the 20- 
day time limit, but then someone no- 
ticed that the third party’s objection 
had first been made by telephone, fol- 
lowed up by written communication 
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two days later. The Act requires that 
representations must be made in writ- 
ing unless that requirement is waived 
by the department. 


In the meantime, we were not satisfied 
that the government is forbidden from 
taking a reply into consideration 
because it arrived late. 


Fate intervened in the form of a ruling 
on a motion before the Federal Court 
in an unrelated case, J.M. Schneider 
Inc. v. Her Majesty the Queen. The 
Court held that under another provi- 
sion of the Act using similar wording, 
the time for a reply did not start to run 
until the notice was received by the 
relevant party. 


By this method of calculation, every- 
one (including the journalist) agreed 
that the third party had made its 
Objection in time and the complaint 
was dismissed. 


The journalist still wanted a response © 
to his contention that if a third party is: 
late filing an objection to disclosure of: 
a record, the government must ignore | | 
that objection. We replied: | 


“The Act, we consider, confers the, 
right to make representations only | 
during that 20-day period andthe | 
third party cannot successfully | 
argue a breach of duty by the head | 
of agovernment institution ifthe 
head does not consider representa- | 
tions belatedly made. 


“However, although there is no 
compulsion on the head of the insti- 
tution to consider such representa- 
tions, we believe that it would be 


inequitable and contrary to the 
spirit of the Act if the head were 
unable to take them into account. 
The initial intention to release the 
information may have been arrived 
at in error and the receipt of further 
information may lead to a correct 
decision as to exemption or release. 
To require the institutional head to 
ignore the fact that his initial view 
of the matter had been an error is 
not, in our view, a Supportable prop- 
osition. Indeed, where an exemp- 
tion is mandatory, as in the case of 
a record containing a trade secret, 
the institutional head might be in 
breach of the law if he or she re- 
leased it.” 


Contract Bids Exempt, But Policy 
Explained 


File: 0758 


Canada 
Complaint: Refusal - [20(1)(c)] 
Finding: Not justified 
Disposition: Dismissed 
Result: No action required 


Institution: Supply and Services 


The manager of a vehicle leasing firm 
trying to find out why his company’s 
bid was not accepted complained of 
the exemption under paragraph 
20(1)(c) of the Act in response to his 
request for copies of the successful 
tenders for specified vehicle leasing 
contracts. 


The investigation revealed that the 
exempted records contained third 
party information which, if disclosed, 
could reasonably be expected to 
result in material financial loss or gain 
to, or could reasonably be expected to 
Prejudice the competitive position of a 


third party. In reaching this conclu- 
sion, we considered the representa- 
tions of the third parties consulted by 
the department about disclosure. 


Although we were unable to recom- 
mend that further portions of the 
exempted records be disclosed, we 
put the complainant in touch with a 
department official who offered to 
explain the department’s contractor 
selection policy. 


Not Under RCMP Surveillance 
File: 0790 


Institution: Royal Canadian Mounted 
Police 

Complaint: Refusal - general 

Finding: Not justified 

Disposition: Dismissed 

Result: No action required 


A British Columbia man had on numer- 
Ous occasions asked the RCMP why 
he was continually under surveillance. 
Quoting the file reference number 
which the RCMP used in correspon- 
dence with him, he filed a request 
under the Access to Information Act 
for all documents, reports, correspon- 
dence, memos and notes about their 
investigation. At first the RCMP re- 
turned his $5 application fee and pro- 
cessed his request under the Privacy 
Act because it was for personal infor- 
mation about himself. At the same 
time, they told him that he was not 
under surveillance or investigation 
and consequently there were no 
records to that effect. 


He insisted that the request be 
handled under the Access to Informa- 
tion Act and the RCMP readily agreed. 


They explained that they were simply 
trying to save him money in the first 
instance. 


When the man received the records in 
response to his request, he received 
60 pages, some subject to partial 
exemption, and was told that 12 pages 
had been withheld entirely. He raised 
three items of complaint with our 
office: 


— 


. He said that when he had visited the 
Complaints and Internal Investiga- 
tions Office, RCMP, Pacific Region, 
he saw a file approximately four 
centimetres thick, yet the records 
he received were less than one 
centimetre. 


NO 


. He thought it was improper that 
some of the records were withheld 
in their entirety and insisted that at 
least some portions be disclosed. 


OO 


. He said that he had never been 
involved in any criminal matter and 
since the RCMP told him that he 
was not the target of any investiga- 
tion, he could not understand how 
portions of the records which he 
requested could be exempted under 
section 16 (which deals with law 
enforcement and investigations). 


It was difficult to answer his first item 
of complaint because there simply 

did not appear to be any more 

records than those which the RCMP 
described to him. All we could do was 
assure him that our investigator was 
familiar with RCMP record-keeping 
and his investigation revealed nothing 
to suggest that there were any records 
responsive to the access request other 
than those already identified. We 


could find no explanation for the dis- 
crepancy between the size of the file 
which the complainant reported 
seeing and the documents which our 
investigator had seen. 


In respect of his second item of com- 
plaint, we reported: 


“We do not think that the RCMP 
were at fault in refusing to disclose 
entire pages of records to you in 
some instances. Based on our 
experience under the Act, the por- 
tions of those pages which could be 
released conveyed so little relevant 
information that one might even 
Object to the expenditure of time 
and resources for such a small 
return. 


“However, we are prepared to recog- 
nize that the value of information 
received, however insignificant it 
may appear to others, should not 
itself become the ground for re- 
fusing disclosure of part of a 
record. | understand that the ‘non- 
exemptable’ portions of these 
documents have now been dis- 
closed to you. 


“At this juncture, | am not prepared ~ 
to consider this aspect of your 
complaint justified, because to do 
so would carry with it the implica- 
tion that the RCMP initially were 
remiss in failing to apply the princi- 
ple of severability in respect of 
these documents. | do not think that 
they were.” | 


| 
| 
| 
| 


The third aspect of the complaint | 
concerned the man’s continued belief | 
that he had been under RCMP investi- — 
gation. The difficulty in responding to | 


such a Claim is that the RCMP cannot 
be expected to deny the existence of 
an investigation in every case where 
none has been carried out. Otherwise, 
through the process of elimination, 
they would soon find themselves 
effectively confirming who is under 
investigation. For this reason, subsec- 
tion 10(2) of the Act states that a 
government institution is not always 
required to indicate whether a record 
exists. 


Normally we are prohibited from dis- 
closing the contents of files which we 
review in the course of our investiga- 
tion, but in the present case the RCMP 
had no objection to our answering the 
complainant in a manner designed to 

alleviate his concern that there were 
records of an investigation about him. 
We said: 


“On several occasions the RCMP 
have told you that they do not have 
any records relating to an investiga- 
tion about you. Your argument is 
that if there has been no investiga- 
tion, it follows that there can be no 
grounds for invoking section 16. 
You should bear in mind, however, 
that paragraph 16(1)(b) permits the 
RCMP to refuse to disclose records 
containing information relating to 
investigative techniques or plans for 
specific lawful investigations. It is 
entirely plausible that the records 
which you requested could refer to 
investigative techniques or to plans 

| for specific investigations and at the 

same time have nothing to do with 
any investigation about you.” 


‘We told the complainant that we were 
inclined to dismiss his complaint, but 
‘invited him to make any additional 


representations which he might 
consider pertinent. We did not hear 
from him again and the complaint was 
dismissed. 


Confidentiality Dropped 


File: 0829 

Institution: Canada Mortgage and 
Housing Corporation 

Complaint: Refusal - [13(1)(c)] 

Finding: Justified 

Disposition: Reported as well-founded 

Result: Remedial action 


A resident of a West Coast senior citi- 
zens’ housing facility complained that 
he was refused access to its financial 
records. The facility was jointly 
funded by Canada Mortgage and 
Housing Corporation (CMHC) and the 
British Columbia Housing Manage- 
ment Commission (BCHMC). CMHC 
exempted the records under the pro- 
visions of paragraph 13(1)(c)— 
information that was obtained in 
confidence from a provincial govern- 
ment or one of its institutions. 


Our review of the CMHC records and 
discussions with their officials failed 
to convince us that the financial data 
had been provided to CMHC under 
any understanding of confidentiality. 


We recommended to the CMHC Pres- 
ident that all of the facility’s financial 
records be disclosed to the com- 
plainant, subject to any other exemp- 
tive provisions of the Act. CMHC 
rejected our recommendation. 


We reported our finding to the com- 
plainant and offered to bring the case 
before the Federal Court. Before 
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going further CMHC told us that, after 
discussions with the British Columbia 
Housing Management Commission, 
they agreed to release the records. 


income Tax Returns Sacred 


File: 0848 

Institution: Revenue Canada (Taxation) 
Complaint: Refusal - [24] 

Finding: Not justified 

Disposition: Dismissed 

Result: No action required 


Revenue Canada (Taxation) refused to 
give a journalist the names and details 
of corporations that used the Scientific 
Research Tax Credit (SRTC) provisions 
of the Income Tax Act. 


The complainant was aware that section 
241 of the Income Tax Act forbids 
Revenue Canada from disclosing details 
of income tax returns, but he felt that 
there was an overriding interest in this 
case. He wrote to the Commissioner: 


“It is my belief that although the infor- 
mation might normally fall under sec- 
tion 241, the SRTC program func- 
tions as an indirect form of providing 
grants to public and private corpora- 
tions which have, in some cases, 
used the program for fraudulent 
means. 


“| wish to file a complaint regarding 
the department's ruling on this issue, 
since the money provided under the 
SRTC program is indirectly being 
provided through tax revenues and 
credits under the SRTC program.” 


The Commissioner did not think that 
disclosure was possible under the 
Access to Information Act and ex- 
plained to the complainant: 


“It is true that as a general rule the 
scheme of the Access to /nformation 
Act and the Privacy Act is to give 
public access to records of benefits 
selectively received by individuals or 
corporations out of public funds. 
However, Parliament has also recog- 
nized that it is essential to the working 
of our voluntary tax collection scheme 
that returns and other information 
filed with Revenue Canada remain 
privileged and not be disclosed as 
provided in section 241 of the /ncome 
Tax Act. In balancing these two 
interests, Parliament has clearly given 
paramountcy to the confidential treat- 
ment of Revenue Canada records.” 


The complaint was dismissed as not 
justified. 


Only Press Kit Released At First 


File: O865 

Institution: National Capital 
Commission 

Complaint: Refusal - general 

Finding: Justified 

Disposition: Reported as well-founded 

Result: Remedial action 


A researcher complained that a request 
to the NCC for working documents and 
related data on plans, concepts, budget 
and developers of the Chateau Laurier 
terrace project produced only a nine- 
month-old press release which did not 
contain the detailed information he 
wanted. 


The complainant told us: 


“The NCC has not acted in the spirit 


\ 
| 


of the Access to Information Act and © 


provided me with these records. Nor 
have they denied such records exist 
or cited any exemptions.” 
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As a result of our intervention the NCC 
provided 25 more documents and in- 
vited the complainant to their office to 
inspect drawings and plans which 
would be costly to reproduce. They 
explained that about 100 more docu- 
ments were subject to exemptions on 
the ground that they contained confi- 
dential commercial information about 
third parties, but they would seek the 
third parties’ consent to disclosure. 


The complainant appeared to be satis- 
fied with this response. We do not know 
what happened next. 


Cabinet Confidences Discovered 


File: 0978 


} 


| 


Institution: National Capital 
Commission 

Complaint Refusal - [18(d)(vi) 
21(1)(c), 69(1)(a) & (c)] 

Finding: Justified 

Disposition: Resolution mediated 

Result: Remedial action 


An Ottawa researcher filed an access 
request with the National Capital 
Commission for: 


“Records that describe which NCC 
land holdings the NCC considers to 
be essential and non-essential 
lands. Any internal or consultants 


studies, reports, records that define, 


identify and explain these (essential 
and non-essential lands) areas. In 
addition, specify the exact areas 
where the NCC does not own the 
land in the National Capital area 
that the NCC considers essential to 
its mandate. Records that describe 
activities, policies and plans to dis- 
pose of non-essential NCC lands 

' should also be provided.” 


The NCC sent the researcher a copy 
of its six-page policy but refused to 
disclose any information about essen- 
tial and non-essential lands on the 
ground that disclosure could reason- 
ably be expected to be materially inju- 
rious to the financial interests of the 
Government of Canada or could 
reasonably be-expected to result in an 
undue benefit to any person. They 
added that the Act permits the NCC to 
refuse to disclose information con- 
taining positions or plans for the pur- 
pose of negotiations carried on or to 
be carried on by or on behalf of the 
Government of Canada. 


The complainant found it hard to 
believe that all records sought were 
being used in negotiations or could 
injure the financial interests of 
Canada if disclosed. 


We pursued this matter with the NCC. 
Were negotiations still being carried 
on? What injury was likely to result? 
Was it not possible for the NCC to 
sever and release portions of the 
records which did not relate to current 
negotiations or in respect of which no 
injury from disclosure could be 
demonstated? 


During the investigation NCC officials 
informed us that it had just come to 
light that the documents were created 
for the purpose of preparing a Cabinet 
submission and consequently were 
excluded from the provisions of the 
Access to Information Act under sec- 
tion 69. 


We found it difficult to accept that 
every document subject to the access 
request had been prepared just for the 
purposes of a Cabinet submission, 
and we asked that we be provided 
with certification in writing by a Minis- 


ter of the Crown, or the Clerk of the 
Privy Council, that the information in 
the requested records constituted a 
confidence of the Queen’s Privy 
Council for Canada as described in 
section 69 of the Act. We explained: 


“The certificate is requested in this 
case because | anticipate some dif- 
ficulty in satisfying the complainant 
that the requested records were 
prepared only for the purposes of a 
Cabinet submission. While many 
internal reports and consultant’s 
studies become part of, or are refer- 
red to in memoranda or other sub- 
missions to Cabinet, it does not 
necessarily follow that disclosure of 
any particular study or report will 
be perceived by the person receiv- 
ing it as the revelation of a confi- 
dence of the Queen’s Privy Council. 


“In my opinion it is possible to 
disclose the requested records 
under the Act and to do so would 
not necessarily reveal whether any 
part of them also formed the basis 
of submissions to Cabinet.” 


Some time later we received a letter 
from the Clerk of the Privy Council in 
which he certified that the records 
which he examined were created to 
present proposals to Cabinet or were 
records recording the decisions of 
Cabinet. 


In our report to the complainant we 
said: 


“| had some doubt whether the 
records in question were prepared 
specifically for Cabinet purposes or 
whether they had been prepared for 
some other purpose and were used 
incidentally as part of a submission 
to Cabinet... The reply from the 


Clerk of the Privy Council... certi- 
fied that the undisclosed records 
are either proposals or recom- 
mendations to Cabinet or records 
of Cabinet deliberations. We have 
also verified with the National Capi- 
tal Commission that the section 69 
exclusion applies to all of the 
undisclosed records subject to your 
access request. As a result, we will 
not carry this investigation any 
further.” 


We did not dismiss this complaint, but 
recorded it as one which was justified, 
with a resolution mediated because 
we believed that the complainant cor- 
rectly complained about the original 
exemptions and we probably would 
have recommended disclosure were it. 
not for the certification that the 
records are Cabinet confidences. 


Purpose Assisted Investigation 


File: 0990 

Institution: External Affairs 
Complaint: Refusal - [19(7)] 
Finding: Not justified 
Disposition: Dismissed 
Result: No action required 


In the course of research about Cana-. 
dians detained or arrested in Romania. 
in 1979, an individual’s access request 
to the Department of External Affairs | 
resulted in exemptions under subsec- . 
tion 19(1). He complained to our | 
office, asking that we investigate ) 
whether the withheld information was | 
indeed personal. 


He also wondered whether the | 
records’ search was complete. In par- | 
ticular, he cited a document partially | 
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disclosed that apparently had been 
produced in answer to an earlier 
communication “UYCS1137 6JUL” 
which he believed was communication 
between Bucharest and Ottawa. It was 
not among the records disclosed on 
this occasion. 


Our investigation satisfied us that the 
department had disclosed as much of 
the requested records as it could. In 
one instance, for example, the name 
of an individual had already been 
released, and to reveal the rest of the 
document would disclose personal 
information about that individual 
contrary to subsection 19(1) of the 
Act. 


We were satsfied as well that the 
department had located all relevant 
records, with one exception. No one 
sould find the document “UYCS1137 
3JUL.” We knew the subject matter of 
‘hat document because it was referred 
‘0 in exempted portions of other cor- 
‘espondence. Rather than insist that 
he department undertake a massive 
search for the document, we told the 
somplainant that we might be able to 
assist him if he would tell us in confi- 
Jence what kind of information he 
2xpected to retrieve. With this infor- 
nation and based on the other refer- 
snces to the missing document, we 
sould assure him that document 
UYCS1137 6JUL” was not relevant. 
Ve were also able to reinforce our 
‘lew that there really was no point in 
seeking disclosure of additional words 
ere and there in documents that had 
een Subject to partial exemption. 


“his satisfied the complainant and he 
.greed that further search for the 
nissing document would not be 
iecessary. 


Record Not Published Within 90 
Days 


File: 1010 


Institution: Indian Affairs and 
Northern Development 

Complaint: Refusal - [26] 

Finding: Justified 

Disposition: Reported as well-founded 

Result: Remedial action 


An Alberta lawyer filed an access 
request with Indian Affairs and 
Northern Development (DIAND) for all 
materials used in the preparation of a 
report which the department was 
required to prepare and present to 
Parliament about an amendment to 
the Indian Acct. 


DIAND refused to disclose these 
records on the ground that the report 
itself, which would be prepared from 
the requested material, would be 
published in a few months’ time. They 
cited section 26 of the Access to 
Information Act which permits the 
exemption of a requested record 
where they believe that the material in 
the record will be published within 90 
days after the request is made or 
within such further period of time as 
may be necessary for translating or 
printing. 


The lawyer complained about the 
exemption of the material. As a practi- 
cal matter, it is difficult to say what 
material will be used in the prepration 
of a report until it is actually prepared. 
However, we were prepared to accept 
that the exemption logically embraced 
all of the records requested by the 
lawyer. 
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After 90 days the report had not even 
been prepared for translation or print- 
ing. The government officials pointed 
out that since the exemption gave 
them a further period for printing or 
translating the material, the time limit 
(whatever it was) had not expired. 
They also argued that because the 
exemption was legitimate at the time it 
was Claimed, that was the end of the 
matter and the lawyer would have to 
file another access request if he 
wanted the records. 


We disagreed and reported to the 
Minister: 


“In our view, where a government 
institution asserts that a record will 
be published within a specified 
period of time, it is reasonable for a 
requestor to complain when the 
period has expired that the record 
has not been published. The 
requestor should not be required to 
file another access request.... 


“In the case at hand, it appears 
from our investigation that the 
departmental officials were both 
sincere and reasonable in their 
expectation that the requested 
report would be prepared within 90 
days and would be printed and 
translated within a reasonable 
period after that. However, when 
the 90 days had expired and it was 
apparent that the record was not 
ready for either printing or transla- 
tion, the section 26 exemption 
should no longer have been permit- 
ted to stand.” 


Although we felt that the complaint 
was justified, we were unable to bring 
the case before the Federal Court for 
judicial review. As we explained to the 
lawyer: 


“it is important for us to establish 
principles under the Act, but where 
much of the requested information 
has been disclosed and the point at 
issue has been reduced to whether 
you ought to be required to pay an 
additional $5 to have the remaining 
portion of your access request pro- 
cessed, it is hard to justify the cost 
to taxpayers which would be en- 
tailed in bringing the case before 
the Federal Court.” 


We invited further representations 
from the complainant, including any 
arguments why we should take the 
case to court. We did not hear further 
and closed our file. 


Several months later we received a 
letter from the Minister of Indian 
Affairs and Northern Development, 
which said: 


“Departmental officials have done a 
careful review of the matter, and we | 
are satisfied that the section 26 ex- — 
emption was properly claimed and — 
that the department acted in good 

faith given the information available 
at the time the decision was made. 


“There is, however, merit in your 
position that such cases should be 
re-assessed to ensure that the anti- | 
cipated release of pertinent infor- | 
mation occurs as scheduled. We | 
will be instituting a system by which | 
these claims will be followed up and! 
dealt with if not fulfilled in the per- 
mited time-frame pursuant to sec- 
tion 26.” 


We could not have asked for more. We | 
relayed this news to the lawyer: 
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“Future users of the Act who benefit 
from this policy will have you to 
thank for having taken the trouble 
to raise the issue with our office.” 


Part of Report on War Criminals Still 
Secret 


File: 1028 


Institution: Privy Council Office 
Complaint: Refusal - [69] 
Finding: Not justified 
Disposition: Dismissed 

Result: No action required 


A journalist complained that the Privy 
Council Office denied him a full copy of 
the original report of the Commission of 
Inquiry on War Criminals. 


Our investigation revealed that the 
Commission of Inquiry on War Crimi- 
nals was established by an Order-in- 
Council in February 1985 directing the 
| Inquiry Commissioner to report his find- 
ings and recommendations to Cabinet. 
Consistent with that mandate, Mr. 
Justice Jules Deschénes submitted his 
| report in two parts: Part | was designed 
for publication, and Part |! was the 


confidential report to Cabinet. 


Since the undisclosed part of the 
_requested record was a confidence of 
the Queen's Privy Council, it was prop- 
erly excluded from the purview of the 
‘Access to Information Act. 


, 


Cutting Through the Red Tape 
Filevaa07s 


Institution: St. Lawrence Seaway 
Authority 

Complaint: Refusal: [19(1)] 

Finding: Justified 

Disposition: Resolution mediated 

Result: Remedial action 


One of the roles of an ombudsman is 
to mediate a resolution where parties 
have become enmeshed in legal and 
procedural technicalities. We face 
very few restrictions on how we 
conduct our mediation. However, 
where we intend to recommend dis- 
closure of a record that might contain 
trade secrets or confidential commer- 
cial information involving third parties, 
we are required to give the third 
parties a reasonable opportunity to 
make representations to us about 
such disclosure. 


In a case involving an access request 
to the St. Lawrence Seaway Authority, 
the time needed to comply with this 
procedural requirement threatened to 
destroy the usefulness of the informa- 
tion to the requestor. 


A lawyer involved in arbitrating a 
shipping dispute urgently required 
reports maintained by the St. Law- 
rence Seaway Authority about a 1980 
marine accident. In response to an 
access request, the authority released 
all its records except a surveyor’s 
damage assessment report which they 
exempted on the ground that it 
contained personal information. We 
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disagreed with this exemption, but 
were concerned about recommending 
disclosure because it contained tech- 
nical information which, if disclosed, 
might be prejudicial to the interests of 
the surveyor. 


The requestor, in the meantime, was 
becoming anxious about the arbitra- 
tion hearing only a few weeks away. 


We explained to the requestor that we 
would first have to consult a third 
party (the surveyor) about disclosure, 
and even if we then convinced the 
Seaway Authority to release the 
report, they would be required to 
notify the third party that it had 20 
days to apply to the Federal Court for 
an order prohibiting disclosure. It was 
impossible to say how long court pro- 
ceedings could take. 


Since the third party, simply by object- 
ing to disclosure, could stall proceed- 
ings long enough to make the report 
useless to the requestor, we sug- 
gested an “all or nothing” approach 
which both the requestor and the 
Seaway Authority agreed to: the 
Authority contacted the third party 
immediately and explained the com- 
plete situation, including the fact that 
if the third party had any objection to 
disclosure, this would effectively frus- 
trate the access request. A week later, 
the third party, after contacting its 
lawyers in England, consented to the 
disclosure of the damage survey 
report and the requestor received it in 
time for the arbitration hearing. 


58 


Deputy Minister's Assurance 

Ends Complaint 

File: 1143 

Institution: Labour Canada 

Complaint: Refusal - [21(1)(a)] 

Finding: Not justified 

Disposition: Discontinued by 
complainant 

Result: No action required 


A university professor sent an access 
request to the Department of Labour 
for records, including recommenda- 
tions and briefing papers, of the 
Minister's June 1987 decision first not 
to appoint a mediator—and then to 
appoint one—in the Canada Post dis- 
pute with the letter carriers’ union. 


The department refused to confirm 
the existence of any such records and 
told the requestor that if they did exist 
they would be exempt from disclosure 
pursuant to paragraph 21(1)(a), as 
advice or recommendations to a 
government institution. 


Before we could investigate his com- 
plaint that the exemption was im- 
proper and that the department 
should at least sever and disclose as 
much as possible, the requestor with- 
drew his complaint. He said he had 
received assurances from the Deputy 
Minister of Labour that because of the 
fast pace of the negotiations the 
department had not prepared any 
written records on that topic. 


Public Interest Not the Issue 
File: 1164 


Institution: Canadian Aviation Safety 
Board 

Complaint: Refusal - [24] 

Finding: Not justified 

Disposition: Dismissed 

Result: No action required 


Following a news release about a 
“near-miss” of two passenger aircraft 
under Canadian air traffic control, a 
broadcast journalist wrote to the 
Canadian Aviation Safety Board 
(CASB) to obtain more details. The 
journalist said: 


“| would like to make a formal 
request for the release of tape 
recordings of cockpit conversations 
on July 8 between the crew of XYZ 
Airlines [not its real name], and the 
crews of other aircraft which were 
in the vicinity during some apparent 
deviations fro the XYZ aircraft’s 
flight plan. 


“| believe that a release of these re- 
cordings is in the interest of the 
safety of the travelling public of 
Canada and other nations and for 
this reason should be made public.” 


| The CASB replied: 


“We regret that we are unable to 
provide you with a copy of this 
recording since it is privileged, pur- 
suant to section 26(2) of the Cana- 
dian Aviation Safety Board Act 
which states: 


‘'26.(2) Every cockpit voice re- 
cording is privileged and... no 

| person... shall... knowingly 
release it or permit it to be re- 
leased to any person.’ 


“It is to be noted that cockpit voice 
recordings are also protected by a 
mandatory exemption spelled out in 
section 24 of the Access to Informa- 
tion Act.” 


In a letter of complaint the journalist 
said: | 


“We would argue that the release of 
the tape is indeed in the interest of 
the travelling public, particularly in 
the light of reports that the XYZ 
crew asked other aircraft to keep 
the incident secret. This seems to 
us to be a highly irregular request 
and one that exposes a potential 
danger to airline travellers, who 
have the right to know if they are at 
risk when flying commercially. 


“You might be interested to know 
that we also made a request to the 
United States Air Force for the 
release of the tapes but they de- 
clined on the basis that Canadian 
authorities had asked them to with- 
hold their tapes from public 
release.” 


The public interest in disclosure of the 
recording was not relevant to our find- 
ing because section 24 of the Act pro- 
hibits the disclosure of information 
restricted by provisions in other sta- 
tutes which are listed in a schedule to 
the Act. There is no discretion to 
release such recordings in the public 
interest—or for any other reason. We 
had no choice but to dismiss the 
complaint. 
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Act Not Always the Answer 


File: 1168 

Institution: Revenue Canada (Customs 
and Excise) 

Complaint: Refusal - general 

Finding: Not justified 

Disposition: Dismissed 

Result: No action required 


A Revenue Canada employee filed a 
request under the Access to Informa- 
tion Act with his own department for a 
complete copy of the 1986-1987 edi- 
tion of the Intelligence Officers’ 
Manual. He complained to us when 
the department told him that no such 
edition exists. The most recent edition 
was published in 1978, but the 
department said it would be exempt 
pursuant to subparagraph 16(1)(a)(i) 
on the ground that it contains infor- 
mation prepared by an investigative 
body in the course of lawful investiga- 
tions pertaining to the detection, pre- 
vention or suppression of crime. 


We dismissed the complaint because 
Revenue Canada simply did not have 
the record requested. We told the 
complainant that we did not think the 
exemption cited by the department 
was appropriate to exempt the 1978 
manual or any subsequent manual 
which might be produced, but they 
probably could legitimately use 
another exemption. 


Upon learning that the complainant 
wanted to obtain the manual to pre- 
pare himself for career opportunities 
in intelligence, we suggested that he 
should find out whether he could see 
the manual in his capacity as a 
departmental employee with career 
advancement in mind. The department 
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agreed that once the revised manual 
was printed they would allow him 
controlled access. 


No Indication Record Existed 


File: 1207 

Institution: Veterans Affairs 
Complaint: Refusal - general 
Finding: Not justified 
Disposition: Dismissed 
Result: No action required 


A woman pursuing a military disability 
pension based on the service of her 
late husband wrote us about problems 
she was having obtaining records 
from the Department of Veterans 
Affairs (DVA). She was positive the 
department should have records of X- 
rays taken at a southern Ontario 


medical centre approximately 30 years 


ago. She believed that these X-ray 
records would help establish her claim 
that the affliction which ultimately 
contributed to her husband’s death 


had first been diagnosed while he was | 


an active member of the armed forces. 


DVA provided the complainant with a 
large number of her husband’s medi- 
cal records but she felt that they were 
incomplete. 


Our extensive search for the missing 
X-ray records included contact with 
the southern Ontario medical centre, 
the district office of the Pensions 
Advocate (who was involved in the 
pension appeal), the DVA regional 
offices in Toronto and Ottawa, DVA 
headquarters in Charlottetown and 
the National Archives Personal 
Records Centre in Ottawa. Our inves- 
tigator eventually located a number of 
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X-rays in the custody of National 
Archives, which apparently even DVA 
officials were unaware of. Unfortuna- 
tely, records responsive to the request 
were not among them. 


Our investigator personally did a 
page-by-page review of all DVA’s files 
with respect to the deceased person, 
looking for leads to any other files 
which might be helpful. Nothing 
turned up. As a result of this review 
we were Satisfied that DVA did not 
have the missing records. We reported 
this to the complainant and invited her 
further representations. At her sug- 
gestion, we went back to the medical 
Clinic to determine whether the X-rays 
had gone to an outside storage facility 
or whether there was any positive 
indication that relevant X-ray reports 
had ever been sent to DVA. The com- 
plainant felt that even a record indi- 
cating that a report had been prepared 
would help indicate that her late hus- 
band had obtained medical assistance 
at the time and in the circumstances 
she described. 


The clinic doctor in charge told us 
that he, along with an X-ray techni- 
Cian, had spent several hours search- 
ing through old records without 

success. We told the complainant that 
despite our extensive investigation we 
had found no trace of the records or 
any positive indication that such 
records once existed. 


Records Publicly Available, but 

Costly 

File: 1288 

Institution: Consumer and Corporate 
Affairs 

Complaint: Refusal - [20(1)(c)] 

Finding: Justified 

Disposition: Resolution mediated 

Result: Remedial action 


Although the government’s access to 
information request forms provide a 
space for the identification number 
and title of the class of the record 
sought, few requestors provide these 
details. Many do not use the request 
form at all, simply sending letters to 
the access coordinator of the relevant 
government institution, describing the 
records they want. The Act requires 
only that a request, in writing, provide 
sufficient detail to enable an expe- 
rienced employee to identify the 
record requested with a reasonable 
effort. 


An Ottawa resident, however, was 
very precise when asking the Depart- 
ment of Consumer and Corporate 
Affairs for a record: 


“CCA/BCA-036 [Consumer 
Services—Private Sector] Envi- 
ronics 87.3—contains report by 
polling company on credit cards.” 


The department had no difficulty locat- 


ing the report but offered this reason 
for refusing to disclose it: 
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“The department obtains these 
records on payment of a subscrip- 
tion fee and the information re- 
ceived is covered by a confiden- 
tiality provision. For this reason, it 
is also exempt from disclosure 
under section 20(1)(c) of the 
Access Act. Accordingly, | cannot 
supply any of the information 
identified in your request.” 


The requestor lodged a complaint 
with our office, in which she disputed 
the department’s assertion under 
paragraph 20(1)(c) that disclosure of 
the report could result in a material 
financial loss to a third party. 


This complaint posed a problem for 
us. The company which sold the 
report to the government is in the 
business of conducting polls, collect- 
ing data and preparing statistical 
tables. Its clients agree to maintain the 
confidential nature of the reports. One 
Can readily understand that this is 
done so as not to undermine potential 
sales to others. On the other hand, 
once the report is sold to the depart- 
ment, should they allow the provision 
in a contract to defeat rights under the 
Access to Information Act? 


Before we can recommend disclosure 
of a record we must notify any third 
party that might be affected by disclo- 
sure as described in section 20 of the 
Act. We were considering this when 
the Department of Consumer and 
Corporate Affairs changed their tack. 
They informed the complainant that in 
the course of our investigation about 
the confidentiality of the records, they 
determined that the information in 
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question could be obtained by any 
member of the public prepared to 
purchase it from the company 
concerned. This determination 
brought into play paragraph 68(a), 
which states that the Access to /nfor- 
mation Act does not apply to material 
available for purchase by the public. 


The requestor told us that she had no 
reason to believe that the company 
would not accept her as a subscriber 
and consequently we had to agree 
with the department’s contention that 
the Act did not apply to the requested 
records because they are available for 
purchase by the public. 


We considered the complaint to be 
justified, however, because, like the 
requestor, we doubted the validity of 
initially claiming a section 20 
exemption. 


Although our efforts put matters right 
the complainant may not have been 
very happy. Such reports are expen- 
sive and obtaining a copy under the 
Access to Information Act would have 
cost only a few dollars. 


DELAYS 


Complainant Goes Ahead on Her 
Own 


File: 0988 


Institution: Indian Affairs and Northern 
Development 

Complaint: Delay - deemed refusal 

Finding: Justified 

Disposition: Reported as well-founded 

Result: Remedial action 


A lawyer lodged a complaint that Indian 
Affairs and Northern Development failed 
to meet the initial 30-day period for pro- 
cessing an access request and improp- 
erly invoked an extension of time for a 
request for records relating to the 
Resource Development Impact 
Program. 


The department received the request on 
January 6, 1987, and contacted the 
requestor on February 10, 1987, (after 
the 30-day response period had expired) 
but still did not disclose the records. We 
recommended to the Minister that the 
records be disclosed to the complainant 
(subject to exemptions under the Acct, if 
any) and asked the Minister to give us 
‘notice of any action taken or proposed 
to be taken to implement the recom- 
mendation. 


The Minister replied: 


“The records relating to this request 
have been retrieved by the officials of 
my department and in the course of 
review of this material, it has been 
discovered that some of the records 

_ requested relate to a matter presently 
before the courts. These records may 
be subject to solicitor-client privilege. 


“In order to protect the rights of third 
parties who have supplied this infor- 
mation to the department, we have 
entered into third party consultations 
with regard to these records. 


“The nature of the material was not 
discovered until after the period for 
giving formal notice of extension set 
out in the legislation had expired. My 
officials are presently awaiting the 
receipt of a letter from the originator 
of this information which should 
clarify the question of whether 
solicitor-client privilege will be 
claimed. In the meantime, other rec- 
ords sought In this access request 
have been prepared for release and | 
am hopeful that this information will 
be made available to [the complainant] 
shortly.” 


This response did not alter our finding 
that the complaint was justified, but 
based on the department's assurances 
that the records would be released, we 
informed the complainant of the result 
and explained that we could not justify 
commencing judicial action where dis- 
closure appeared to be imminent. The 
complainant, a lawyer, applied for judi- 
cial review in her own name, but the 
department released the records the day 
before the court application was to be 
heard. 
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Request Clarified, Then Forgotten 


File: 1008 

Institution: External Affairs 
Complaint: Delay - deemed refusal 
Finding: Justified 

Disposition: Reported as well-founded 
Result: No action required 


A researcher requested 


“a report mentioned in the Cabinet 
minutes of May 13, 1963. This report 
was written by Prime Minister Lester 
B. Pearson describing his Hyannis 
Port discussions with President John 
F. Kennedy.” 


Two weeks after the request was made 
the department said they had been una- 
ble to find any relevant records. But two 
weeks later they reported that they had 
found: 


“a May 15, 1963, report written not by 
Prime Minister Pearson but by our 
Embassy in Washington’. 


The department suggested that if the 
researcher clarified her request to 
include the Embassy’s report, they 
would be pleased to process the revised 
request. The researcher did so. 


In a letter to the Information Commis- 
sioner seven months later, the re- 
searcher told us she appreciated the 
department’s helpfulness, but she had 
received no further word from the 
department since clarifying her request. 


Our investigation determined that it was 
not until the complaint was received and 
our investigator visited the department 
that they took action to provide the 
complainant with the requested records. 


The extensive delay by the department 
was recorded as a deemed refusal to 
disclose a record under subsection 
10(3) of the Act. 


Department Cannot Buy Time by 
Asking for Approval on Fees 

File: 1074 

Institution: Agriculture Canada 
Complaint: Delay - deemed refusal 
Finding: Justified 

Disposition: Reported as well-founded 
Result: No action required 


Agriculture Canada received an access 
request on April 8, 1987, but did not, 


within the 30 days following receipt, give — 


access to the record requested, state the 
grounds for refusal to give access, or 
give notice of an extension of the time 
limit. 


Instead, the department sent the com- 
plainant an estimate of the fees that 
would be levied to cover the request and 
told him that if he did not agree to the 
fee estimate within 20 days his access 
request would be considered aban- 
doned. 


Apparently the department assumed 
that such a notice interrupted the time 
within which they were required to re- 
spond to the access rquest. The Com- 
missioner considered the complaint 
well-founded and told the Minister: 


“While it is certainly a matter of good 
public relations to keep a requestor 
informed of the progress of his or her 
access request, | do not think that a 
request for approval of costs can 
legitimately be used as a ground for 
extending the time to respond, as 
appears to have been done here”. 


The department was deemed to have 
refused to give access according to 
subsection 19(3) of the Act. 


The Postman Rang Twice 
File: 1269 


Institution: Royal Canadian Mounted 
| Police 

Complaint: Delay - deemed refusal 
Finding: Not justified 

Disposition: Dismissed 

Result: No action required 


When a Toronto resident told us that 
the RCMP had exceeded by more than 
three months a deadline for respond- 
ing to an access request, it seemed 
like an open-and-shut case. However, 
i examination of postal records 
revealed the RCMP were only two 
days late in sending out their re- 
sponse by registered mail. Canada 
Post had received no answer on their 
first attempt to deliver the response 
and, despite two notice cards sent to 
the same address, the letter was never 
claimed. The RCMP telephoned the 
Pemplainant and agreed to send 
another registered letter, but one 
month later it too was returned 
unclaimed. 


We dismissed the complaint because 
it appeared that the RCMP had acted 
reasonably and it was the requestor’s 
failure to pick up his mail—for which 
he did not offer any explanation—that 
led to the lengthy delay. 


TIME EXTENSION 


Former Prime Minister’s Travel 
Expenses 


File: 0942 


Institution: External Affairs 
Complaint: Time extension 
Finding: Not justified 
Disposition: Dismissed 
Result: No action required 


A requestor asked for records concern- 
ing the costs arising from former Prime 
Minister Pierre Trudeau’s tour of South- 
east Asia in January 1983, his peace 
mission to Europe in November 1983, 
and his peace mission to New York City 
in January 1984. 


The department claimed a 90-day 
extension of time beyond the 30-day 
statutory limit. This led to a complaint 
that 


“the timely release of the requested 
records was delayed because of 
consultations with persons who had 
no business to be consulted under 
the access to information legislation”. 
[The complainant named an official in 
the Prime Minister’s office. ] 


The investigation revealed that External 
Affairs, in conjunction with Public 
Archives, had to search a large volume 
of records to identify those that applied 
to the three trips in question. The 
Financial and Management Services 
section within External Affairs was re- 
sponsible for assembling the records, 
including the retrieval of information 
where there were gaps. This entailed 
consultation within the department, with 
other departments and with posts 
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abroad. In fact, very little time had 
actually been spent consulting the 
Prime Minister's Office. 


We informed the complainant that given 
the nature of the request, the number of 
documents involved, and the relatively 
short consultation time with the Prime 
Minister’s Office, we found nothing 
unreasonable about either the nature of 
the consultations or the time involved. 


Environment Canada Forecasts 
Delay in Weather Information 
File r1072 

Institution: Environment Canada 
Complaint: Time extension 
Finding: Not justified 
Disposition: Dismissed 

Result: No action required 


Early in 1987, an individual asked for 
records about a study conducted for 
Environment Canada on the winter 
climate of the “Olympic Corridor’. He 
was dissatisfied when the department 
told him that an additional 60 days’ 
response time would be required to 
consult with another department and 
to notify a third party about the in- 
tended release of the records re- 
quested. The complainant said: 


“According to provisions of the Act 
(Section 20), a third party must be 
consulted only if the information 
they provided to the government is 


commercial information that consti- 


tutes a trade secret or information 
that is financial, commercial, scien- 
tific, or technical information that is 
confidential and is treated as such 
by the third party. | would submit 
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that the information in the study 
and in files relating to the study 
falls under neither of these 
categories. 


“In fact, because the study was 
done under contract for the federal 
Government, it does not even 
belong to the third party in 
question...” 


We advised the complainant that while 
the information in question belonged 
to the federal government, under sec- 
tion 28 its officials still must notify any 
third party that might be adversely 
affected by disclosure. The Commis- 
sioner told the complainant: 


“In the present case, | am satisfied 
that the government officials acted 
reasonably in contacting the third 
party. It may also interest you to 
know that the third party immedi- 
ately consented to disclosure, and 
so that was not the reason for the 
delay in this case. 


"Our investigation has confirmed 
that the Atmospheric Environment 
Service, Western Region, wasted no 
time in commencing the consulting 
process. They consulted with the 
Department of Supply and Services 
(which looks after contracts for the 
federal government) and consulted 
various officials within the Depart- 
ment of Environment right up to the 
Deputy Minister who, incidentally, 
approved disclosure on the same 
day he was consulted about it. 


“Your access request was the first 
one handled by the Western Region 
of the Atmospheric Environmental 
Service since the Access to /nfor- 
mation Act came into force in 1983 


—————_—_—_—_———_—- rere 


and for this reason the responsible 
officials went through so many 
channels. ...[U]nder the circum- 
stances of the present case, | do not 
think that their estimate of the time 
required was unreasonable. And in 
the end, they were able to make the 
records available to you two weeks 
before the expiry of the extended 
time limit.” 


We told the complainant that we 
intended to dismiss his complaint and 
invited his comments. We received 
none. 


FEES 
Search Fees Divided 


File: 0243 

| 

Institution: Fisheries and Oceans 
Complaint: Fees 

Finding: Justified 

Disposition: Resolution mediated 
Result: Remedial action 


The Access to Information Act and 
‘Regulations set out fees to search for 
and prepare records for disclosure, 
but they do not say what is to be done 
when more than one person applies 
for the same records. Should the first 
requestor pay the full cost, while sub- 
Sequent users get a “free ride’? Or 
Should costs be divided evenly among 
‘users? 


While there is no simple answer to this 
policy dilemma, the Department of 
Fisheries and Oceans satisfied a 
requestor who was unhappy with his 
hefty bill. 


In response to an access request for 
all records containing references to 
the International Fund for Animal Wel- 
fare (IFAW), Fisheries and Oceans 
levied and was paid a fee of $2,505. 
However, the requestor subsequently 
complained that the department had 
Spent 231 hours to produce only 211 
pages of documents. 


Our investigation found that the 
department had spent 231 hours 
searching through tens of thousands 
of pages of records looking for ref- 
erences to the IFAW. We also learned 
that this search served other pur- 
poses: two individuals had filed Pri- 
vacy Act requests asking the depart- 
ment for any records that related to 
their involvement with the IFAW. 


Our investigator persuaded the 
department that because the search 
actually served three purposes, the 
complainant should pay only one third 
of the search costs. The complainant 
was delighted to receive a cheque for 
$1,732.25 from Fisheries and Oceans 
which included a refund for two thirds 
of the search time and an adjustment 
for excessive photocopy fees. 


$16,340 Fee Estimate Reasonable 
File: 0460 


Institution: National Defence 
Complaint: Fees 

Finding: Not justified 
Disposition: Dismissed 
Result: No action required 


A journalist who wanted to obtain 
studies, reports and correspondence, 
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including analyses prepared by depart- 
mental officials to compare the 
strengths and weaknesses of each pro- 
posal to the Department of National 
Defence for the Low Level Air Defence 
contract, was taken aback by the 
department's $16,340 fee estimate. 
National Defence officials told him that 
after five hours of searching, they had 
located more than 39,000 pages of 
records which they would have to 
search in detail to find material 
matching his access request. In the 
hope of reducing the costs, the journa- 
list then confined his request to details 
about the four unsuccessful bidders. 
The departmental access coordinator 
told him: 


“Unfortunately, in order to provide 
those records you seek it will still 
be necessary to address all those 
same records (39,235 pages)... and 
in addition | wish to reaffirm that 
much of the information contained 
in those records would be ex- 
empted... However, to be of some 
assistance to you the program 
manager for the Low Level Air 
Defence contract is most willing to 
grant you an interview to discuss 
further and answer those questions 
he is able to in accordance with the 
Act.” 


In a letter of complaint to us, the jour- 
nalist wrote: 


“| fail to understand why the 
department still considers it neces- 
Sary to review the 39,235 pages of 
documents... 
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“...1 also question the department's 
statement that much of the informa- 
tion contained in those records 
would be exempted... If the depart- 
ment has not yet reviewed the 
documents, | fail to understand how 
it can place such a blanket restric- 
tion on the information.” 


After investigating the volume and 
nature of the records, the basis for the 
fee estimate, and the exemptions in- 
volved, we reported to the com- 
plainant: 


“Our investigation has confirmed 
that the reduction of the scope of 
your access request unfortunately 
would not reduce significantly the 
number of records which the 
department would have to search 
through in order to disclose the 
portions which you have requested 
in your narrowed request. Just 
under 1,000 pages of records could 
be eliminated completely from the 
search, but more than 38,000 pages 
dealing, under various headings, 
with the seven firms involved in the 
bidding, would have to be looked at 
to isolate the details of the four 
firms you wanted to know about. 
The department appears to have 
arranged its records in the manner 
most useful for its own purposes 
but unfortunately this arrangement 
was not designed for the process- 
ing of an access request such as 
yours. 


“We accept, based on our review of 
the records involved, that the 
department's estimate of an average 


2.5 minutes per page to prepare 
records for disclosure is reason- 
able. This does not include any time 
which might be necessary to review 
the records to determine whether 
portions should be exempted under 
the Act. (The Access to Information 
Act does not permit the government 
to charge for such time.) As a 
result, the estimated fee of $16,340. 
is legitimate. (In point of fact it 
should be a few hundred dollars 
less since the narrowing of your 
access request would result in a 
slight reduction in the number of 
records to be reviewed. But since 
we are dealing with estimates only, 

| have not considered that reduc- 
tion to be germane to the essence 
of your complaint.)... 


“As for the exemptions under the 
Act, you are correct in your com- 
ment that a government department 
must be specific about the portions 
of requested records which are sub- 
ject to exemption under various 
provisions of the Access to 
Information Act. | think that your 
complaint is premature, however, 
because the department has not yet 
refused to disclose any portions of 
the record on the grounds of partic- 
ular exemptions. The Access to 
Infomation Coordinator...was fair in 
his letter of June 13, 1985 where he 
said 


‘a preliminary assessment indi- 
cates that much of the informa- 
tion contained in the records 
(39,235 pages, can be exempted 
under paragraph 15(1), 18 and 
20(1) of the Act.’ 


“and especially in his letter of July 
24, 1985 where he said 


‘...1t will still be necessary to 
address all of those same records 
(39,235 pages) noted in my re- 
sponse of 13 June 1985 and in 
addition | wish to reaffirm that 
much of the information con- 
tained in those records would be 
exempted...” 


Because we felt that the department’s 
actions were reasonable, the com- 
plaint about the fees, as well as a re- 
lated complaint about the probable 
ground for exemption, was dismissed. 
We subsequently learned that the 
journalist accepted the department’s 
offer for an interview with the program 
manager. 


Sorry, No Cheaper Way 
File: 1249 


Institution: Finance 
Complaint: Fees 

Finding: Not justified 
Disposition: Dismissed 
Result: No action required 


In these days of computerized finan- 
cial and tax records, it seemed odd to 
a legal researcher that the Department 
of Finance would charge $1,940 to 
search for records pertaining to the 
meaning of the words “fixed base” as 
they are used in international treaties 
dealing with the tax liability of inde- 
pendent contractors. 


It seemed odd to us, too, and we 
launched an investigation into the 
researcher’s complaint that the esti- 
mated fee effectively precluded his 
gaining access to the requested 
records. With Finance officials we 
examined the basis for the fee esti- 
mate to determine whether there 
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might be some other less costly way 
to respond to the request. 


We learned that the records had not 
been catalogued for automated search 
by key words or phrases. Retrieval 
would require a line-by-line search of 
hundreds of files containing thou- 
sands of pages. Departmental officials 
told us that the records might be 
retrieved more efficiently if someone 
who had a particular recollection of 
discussions of the “fixed base” 
concept could help narrow the scope 
of the search. Unfortunately, staff turn- 
over in the relevant division had been 
extensive and the department could 
find no one with personal recall of the 
topics considered in the various treaty 
negotiations. 


The department based its estimate on 
about 30 minutes per file to search 
through approximately 386 files, plus 
a few hours for preparation of re- 
trieved documents. Our investigator 
was Satisfied that the basis for the 
department’s estimate was reasona- 
bie, and we told the complainant that 
a lengthy, costly search was unavoid- 
able. 


We asked the complainant if he had 
any further representations or addi- 
tional information which might be 
helpful, but he did not. We closed our 
investigation file. 


Not Told Fee Waiver Policy 


File: 1306 

Institution: Canadian Security Intelli- 
gence Service 

Complaint: Fees 

Finding: Justified 

Disposition: Resolution mediated 

Result: Remedial action 


A municipal Board of Education 
trustee filed an access request with 
the Canadian Security Intelligence 
Service (CSIS) asking for records 
about the investigation of a specific 
peace group, as well as the names and 
addresses of all persons in the muni- 
cipal area who have used the Access 
to Information Act to apply for records 
from CSIS. The requestor explained to 
CSIS that because he believed he was 
acting in the public interest by dis- 
seminating whatever information he 
might obtain, all fees levied under the 
Act should be refunded or waived. 


CSIS refused to disclose the re- 
quested records and gave specific 
reasons for the refusal. They did not 
refund the application fee. | 


One of the complaints which the 
trustee lodged with our office was: 


“I might also add that my request 
for a waiver of fees was not even 
greeted with an express refusal.” 


Our investigation revealed that CSIS 
follows a fee policy guideline ap- 
proved by the Solicitor General forthe | 
agencies under his jurisdiction. The | 
CSIS policy is that fees will not be 
refunded unless the information is 
already publicly available for distribu- 
tion (in which case the Access to 
Information Act does not apply) or 

can be given to the requestor by pro- 
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cessing the request through the Pri- 
vacy Act. 


CSIS had followed its policy but 
simply neglected to tell the complain- 
ant. They promptly notified the com- 
plainant of their decision not to refund 
their application fee and apologized 
for not informing him about the deci- 
sion earlier. We told the complainant 
that we could see no public interest in 
refunding the fee. 


MISCELLANEOUS 


Who is Responsible for Records of 
Defunct Department? 


File: 0650 


Institution: Environment Canada 

Complaint: Miscellaneous 

Finding: Justified 

Disposition: Resolution mediated 
Result: Remedial action 


An Edmonton person asked the 
Department of Justice for copies of 
records dealing with the transfer of 

- ownership of water resources from the 
federal government to Alberta. Justice 
transferred the request to Environment 
_Canada as permitted under section 8 of 
the Act when a government institution 
_has a greater interest in the record and 
agrees to accept the request. 


Environment Canada refused to disclose 


_any of the records on the grounds that 
they were subject to solicitor-client 

_ privilege. The complainant asked us to 

_ investigate whether the documents were 
_in fact of a privileged nature and, if so, 
to identify the client in the solicitor- 

_ Client relationship. The complainant also 
suggested that the solicitor-client privi- 

' lege had been waived because much of 
_the material in question was already in 
the public domain. 


It became clear during the investigation 
that no one was really certain who the 
client was, since many of the records 
had been created for the now-defunct 
Department of the Interior. Environment 
Canada had inherited some, but not all, 
of the predecessor department’s func- 
tions. As well, it was found that Envi- 
ronment Canada did not have copies of 
many documents possessed by Justice. 
Justice probably should never have 
transferred the access request to Envi- 
ronment Canada in the first place. 


The complaint was resolved when Jus- 
tice officials agreed to examine the 
records in their possession. In concert 
with Environment Canada, the Depart- 
ment of Justice released almost all rele- 
vant records, holding back only a few 
on the ground that they were still sub- 
ject to solicitor-client privilege. We ex- 
amined those exempted records and 
agreed that they were withheld properly. 


In the end, it was not necessary to 
determine what department inherited 
the “client” status from the old Depart- 
ment of the Interior, nor which depart- 
ment had the greater interest in the 
access request. The main thing was that 
the complainant received practically all 
the records requested and appreciated 
our efforts. 


Authority Delegated by Minister 
File: 0786 


Institution: National Defence 
Complaint: Miscellaneous 
Finding: Not justified 
Disposition: Dismissed 
Result: No action required 


A reporter who asked for detailed 
information from Department of 
National Defence records about the 
possible redeployment of Canada’s 
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NATO forces in Europe was disap- 
pointed when told that any such 
records would be exempt from disclo- 
sure. DND also refused to confirm 
whether any record existed. Among 
the reporter’s complaints was the fact 
that the access to information coordi- 
nator in DND had not told him 
whether the Minister of National 
Defence had personally refused to 
disclose the information. Like all dis- 
cretionary exemptions under the Act, 
the provision in question reads: 


“15(1) The head of a government 
institution may refuse to disclose 
any record requested under this 
Act 


In dealing with this issue, we wrote to 
the complainant: 


“On the subject of [the coordina- 
tor's] authority you may wish to 
refer to section 73 of the Access to 
Information Act which provides that 
the head of a government institu- 
tion may designate one or more 
officers to act in relation to the 
Minister’s duties or functions under 
the Act. | am satisfied that [the 
coordinator] has been so desig- 
nated and therefore he speaks on 
behalf of the Minister of National 
Defence.” 


CSIS Neither Confirm Nor Deny 

Record’s Existence 

File: 0817 

Institution: Canadian Security Intelli- 
gence Service 

Complaint: Miscellaneous 

Finding: Not justified 

Disposition: Dismissed 

Result: No action required 


72 


Most of the exemptive provisions in 
the Access to Information Act are 
designed to prevent injury through 
disclosure of a particular record. 
Some information is so sensitive that 
even to confirm its existence could be 
injurious. For instance, it could be 
injurious to law enforcement efforts if 
the government was required to say 
whether a police investigation into 
certain activities was under way. 


An historian received a vague re- 
sponse to an access request with the 
Canadian Security Intelligence Ser- 
vice (CSIS) for intelligence reports 
relating to an organization... The reply 
from CSIS was: 


“Your request cannot be complied 
with as the records you seek, if they 
existed, could reasonably be ex- 
pected to be exempted, in whole or 
in part, by virtue of sections 13, 15, 
16(1)(b) and (c) and 19 of the 
Access to Information Act.” 


The historian complained to our office 
that he did not think this response 
complied with the law. He felt that if 
there was a record which could be 
partially exempted, they should with- 
hold only portions which are exempt 
but release the rest. Were they re- 
fusing to confirm the existence of 
parts of the record which could not be 
exempted? 


We had to admit that the CSIS re- 
sponse taxed the imagination. When 
we confronted CSIS they explained 
that what they intended to convey was 
that the entire record (if it existed) 
could be exempted in total by at least 
one of the exemptive provisions or 


through the use of more than one 
exemptive provision where each 
applied only to a portion of the record. 


We suggested that the response had 
been misleading and they agreed that 
they would try to clarify their intent. 
We nevertheless agreed that the re- 
sponse was lawful and the record was 
properly exempted. 


The complaint was dismissed. 
Not Entitled To Use Act 
File: 1063 


Institution: Employment and Immigra- 
tion Canada 

Complaint: Miscellaneous 

Finding: Not justified 

Disposition: Dismissed 

Result: No action required 

An immigrant to Canada wrote 

‘Canada Employment and Immigration 

Commission (CEIC) for certain 

records which she identified by 

departmental file number and title. 

'CEIC refused to process her request 

because she was not a Canadian citi- 

zen or permanent resident and there- 

fore did not have rights of access 

under either the Privacy Act or the 

Access to Information Act. 


She complained to us maintaining that 
she was a permanent resident and that 
the file she was seeking would verify 
this. 


Our investigation revealed that the 
complainant did indeed have perma- 
nent resident status in Canada, but 
she did not have this status at the time 
‘that she made her access request. It 
‘was granted later. 


We dismissed the complaint as not 
justified because at the time the 
department’s refusal to disclose the 
records was in accordance with the 
Act. There is no requirement that a 
government institution go back and 
reconsider an access request if the 
requestor subsequently becomes a 
Canadian citizen or landed immigrant. 
We told the complainant (as we are 
required to do) of her right to apply to 
the Federal Court for judicial review of 
the decision to refuse disclosure. We 
suggested, however, that she simply 
file another access request now that 
she clearly had the status to do so. We 
suggested further that she should use 
the Privacy Act since the records she 
was searching for were largely per- 
sonal information about herself. Also, 
there are no fees to obtain records 
under the Privacy Act. 


Corporation Not Subject to Act 
File: 1110 


Institution: Port of Montreal 
Corporation 
Complaint: Miscellaneous 
Finding: Not justified 
Disposition: Dismissed 
Result: No action required 


Schedule | of the Access to Informa- 
tion Act lists all government depart- 
ments and other government institu- 
tions which are subject to the Act. Not 
all Crown corporations are on the list, 
and sometimes it is difficult to tell 
whether they have been left off by 
design or by accident. 


A Montrealer wrote to the Port of 
Montreal Corporation asking for a 
copy of a particular maintenance 
contract. Although the request was 
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not made under the Access to /nfor- 
mation Act and no application fee was 
paid, Port of Montreal officials cited 
the prejudicial effect on two third 
party corporations, as described in 
section 20 of the Act, as the reason for 
refusing to disclose the requested 
contract. 


Almost a year later the dissatisfied 
requestor complained to our office, 
stating simply that the refusal contra- 
vened the Act. When we commenced 
our investigation, Ports Canada offi- 
Cials pointed out that the Port of 
Montreal Corporation is not listed as a 
government institution subject to the 
Act. 


The Port of Montreal, along with sev- 
eral other major ports in Canada, 
acquired status independent of the 
Canada Ports Corporation in 1983 and 
it appears that no one paid much 
attention to their status under the 
Access to Information Act at the time. 
Through our investigation, we were 
satisfied that the Port of Montreal 
Corporation and the other local port 
corporations in Canada are indepen- 
dent legal entities not subject to the 
Act. Thus, we had to dismiss the 
complaint. 
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No Records On Approval 


File: 1196 

Institution: Revenue Canada (Taxation) 
Complaint: Miscellaneous 

Finding: Not justified 

Disposition: Dismissed 

Result: No action required 


A Vancouver resident applied under 
the Access to Information Act to 
obtain Revenue Canada’s procedures 
manual and guidelines relating to 
registered pension plans and deferred 
income plans. When they requested 
payment of $42.40 in advance to pro- 
duce the records the man asked if he 
could simply borrow them. Depart- 
mental officials said that they would 
make the records available for inspec- 
tion at their Vancouver Regional 
Office. (Under the Access to Informa- 
tion Regulations the requestor gen- 
erally has the option of paying for 
copies of records or inspecting them 
in person.) 


The man sent the department a 
cheque for $42.40, but asked them to 
hold it until he reviewed the records at 
home. He would then return the 
records to the Vancouver office and 
reclaim his cheque. If he failed to 
return the records in a few days Reve- 
nue Canada could cash the cheque. 


Revenue Canada rejected this 
arrangement. 


In a letter to us the complainant 
argued that his proposal would save 
everyone time, money and aggra- 
vation. 


We told him that Revenue Canada’s 
response was both legal and reason- 
able, while his pdroposal that Revenue 
Canada go one step further to effec- 
tively provide copies of records on 
approval, with the option of returning 
them at no cost, was not within the 
contemplation of either the Act or the 
Regulations. The complainant was not 
satisfied with our finding and re- 
peated his assertions that his way 
everyone would have saved time and 
money and a taxpayer would have 
peen made happy. 

de reclaimed his cheque from Reve- 
que Canada and inspected the 
“ecords in person. He said that they 
were not useful. 


Must Complain Within One Year 
| 


mie: 1319 
| 
‘nstitution: Supply and Services 
Canada 

Complaint: Miscellaneous 
=inding: Not justified 
Jisposition: Dismissed 

Result: No action required 


On November 20, 1986, a journalist 
asked Supply and Services for all the 
department’s reports and studies sup- 
dorting the government’s decision to 
award the CF-18 systems engineering 
support contract to Canadair Ltd. of 
Montreal. 


A month later the department esti- 
mated that it would cost $900 to 
process the access request and asked 
for a deposit of $450, which the jour- 
nalist promptly paid. Two months later 
he was told that a third party had 
applied to the Federal Court to block 
the release of a major report which 
was part of the requested documents. 
The journalist told us that after 
lengthy delays in court the third party 
dropped its opposition to disclosure 
of the report, but the department still 
would not release records to him 
ostensibly because the situation was 
being re-evaluated and other depart- 
ments were being consulted. By the 
time he lodged his complaint about 
these lengthy delays with our office, it 
was December 22, 1987. We had to tell 
the journalist that under section 31 of 
the Act, where a complaint relates to a 
request for access to a record, it must 
be made within one year from the time 
the request for the record was re- 
ceived by the department. The Act 
does not provide for an extension and 
we had no choice but to dismiss the 
complaint. 


In a subsequent telephone conversa- 
tion we suggested to the journalist 
that he submit a new access request 
to the department and if he was then 
not satisfied with the response he 
would be able to lodge a complaint 
with our office. 
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Enquiries 


Since we opened our doors and began __—‘ The volume of enquiries has increased 
answering our telephones in 1983, our _ steadily each year, but analysis of 500 


investigators have handled almost randomly selected enquiry reports 
5,000 enquiries about the Access to indicated that their pattern has re- 
Information Act and related issues. In mained constant. Our toll-free tele- 
addition, the receptionist diverts phone number, 1-800-267-0441, has 
about a dozen calls each day to proven to be popular, accounting for 
appropriate federal or provincial about 20 per cent of our calls last 
information agencies. year. 


COMMUNICATION LANGUAGE 
Letter 14% French 18% 


In Person 
3% 


English 
82% 


Telephone 
83% 


TOPIC ACTION TAKEN 


Could Not Assist 
6% 


Other 19% 


Referred 


Access to 
Information 
Act 81% 


Answered 
79% 


Table 6. Description of Enquiries 
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A third of the enquiries originated 
from the Ottawa region. The origins of 
the remainder were commensurate 
with the population distribution of 
Canada. 


About half of the enquiries concerned 
specific federal government depart- 
ments or agencies. Employment and 
Immigration, National Defence, and 
the National Capital Commission were 
referred to most frequently. 


666 
479 


1983-84 1984-85 


| 
| 


1985-86 


Our telephone listing “Information 
Commissioner of Canada” in the 
major cities’ directories apparently 
gives many people the impression that 
we are an information agency. 
Although a telephone receptionist is 
on duty from 7:30 a.m. to 6:00 p.m., 
Ottawa time, to accommodate callers 
from across Canada, staff working 
beyond these hours frequently receive 
calls directly, many of which have 
nothing to do with access to informa- 
tion. We try to help these callers, as is 
evident in some of the reports below. 


1,502 
1,340 


829 


1986-87 1987-88 


Table 7. Numbers of Enquiries Handled Annually 


“igures in previous reports reflected enquiry-handling responsibility shared with 


ine Privacy Commissioner. Table 7 counts enquiries handled by the Information 


Zsommissioner’s staff only. 


riya 


We Cannot Disclose Names of 
Complainants 


A caller from Toronto who had read 
our Annual Reports wanted to obtain 
the names and addresses of indi- 
viduals whose complaints we re- 
ported, in order to contact them for 
more details. If this was not possible, 
he wanted to go through our investi- 
gation files, with the names and 
addresses of complainants deleted. 


We explained that the Access to 
Information Act specifically prohibits 
us from disclosing the names of 
complainants and details of informa- 
tion which was withheld under the 
Act—even if we do not agree that it 
should have been withheld. 


Try National Archives and See 
What Develops 


An individual associated with a film 
manufacturer wanted to know more 
about the government’s policy on the 
storage of information by microfilm 
and microfiche. We suggested that 


rather than use the Access to Informa- 


tion Act, he should contact National 
Archives of Canada, which manages 
the largest volume of microfilm 
records in the federal government. 
They should be able to answer his 
questions or direct him to more quali- 
fied sources. 


No Ambiguity Here 


While many enquiries have nothing to 
do with the Access to Information Act, 
most do. An Ottawa woman’s request 
for information was typical of 


hundreds we receive each year, but 
probably was the most concise we 
have ever received: 


“Please send me information with 
respect to access to information.” 


As in all Such cases, we sent her bro- 
chures on the Access to Information 
Act,the Privacy Act and the role of the 
Information Commissioner. 


No Auditing Role to Audit 


A representative of Statistics Canada 
telephoned to say that he was plan- 
ning an audit of our office and 
wondered if we have an audit manual 
like that of the Privacy Commissioner. 


We told him that we have no audit re- 
sponsibility under the Access to /nfor- 
mation Act and consequently no 
manual. 


Public Interest vs. Privacy Rights 


A British Columbia woman com- 
plained that the new National Parole 
Board Chairman would not provide 
details of dangerous offenders in jail 
or who had been released on parole or 
mandatory supervision. She said that 
the previous chairman provided this 
kind of information to her citizens’ 
group for statistical purposes. 


We explained that because the 
request had not been made under the 
Act and the required fee had not been 


paid, we had no mandate to make any | 


findings or recommendations to the 
Parole Board. Nevertheless, we 
offered some comments which we 
hoped would be helpful to her: 


—————$————————S— 


“The purpose of the Privacy Act is 
to protect the privacy of individuals 
with respect to personal informa- 
tion about themselves by prohibit- 
ing disclosure of personal informa- 
tion except in certain precsribed 
circumstances as set out in section 
8 of the Privacy Act.... Perhaps you 
can write to [The Chairman of the 
Parole Board] and, in accordance 
with paragraph 8(2)(j) of the Pri- 
vacy Act, satisfy him that you 
require the information for statisti- 
cal purposes which cannot 
reasonably be accomplished unless 
the information is provided ina 
form that would identify the indivi- 
duals to whom it relates and that 
you are prepared to give a written 
undertaking that no subsequent 
disclosure of the information will be 
made in a form that could reasonably 
be expected to identify any of those 
individuals. If those conditions are 
met, it is within his discretion to 
disclose the requested records. 


“Alternatively, you might make a 
case for disclosure pursuant to 
paragraph 8(2)(m)(ii) of the Privacy 
Act which would permit disclosure 
for any purpose where, in the 
Opinion of the head of the institu- 
tion, the public interest in disclo- 
sure Clearly outweighs any invasion 
of privacy that could result from 
disclosure. In his letter to you, [the 
Chairman] stated that since he does 
not know what you intend to do 
with the information requested or 
your reasons for requesting it, he 
has concluded that it should not be 
provided. You may be able to 
change his mind.” 


Although we failed to mention it in our 
letter to the enquirer, any such deter- 
mination that the public interest in 
disclosure outweighs the invasion of 
privacy of the subject individuals 
would have to be made by the Solici- 
tor General of Canada who, for the 
purposes of the Access to Information 
Act and Privacy Act, is responsible for 
the National Parole Board. 


We suggested that an application under 
the Access to Information Act be 
considered as a last resort, since it 
would be met with the same objection: 
the Act prohibits the disclosure of 
personal information as defined in the 
Privacy Act. It would be necessary to 
raise the same “public interest” argu- 
ment to overcome this objection to 
disclosure. We did, however, suggest 
two advantages in making a formal 
request under the Access to Informa- 
tion Act: 


“Firstly, you will have a positive 
right to disclosure subject to 
exemptions under the Act. The 
Parole Board will have to state 
explicitly the grounds for refusing 
access to the requested records. 
This will provide you with the 
opportunity, through our office 
should you decide to file a com- 
plaint with us, to state your case for 
disclosure. Secondly, if we support 
your complaint we may make a 
recommendation for disclosure and 
perhaps (with your consent) bring 
the case before the Federal Court 
on your behalf. If we do not support 
your complaint you still have the 
right to bring the matter before the 
Federal Court on your own.” 
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We cautioned the enquirer that our let- 
ter was intended simply to inform her 
of her rights under the Act and we 
were not necessarily suggesting that 
she had a good case for disclosure of 
the records about dangerous federal 
inmates. 


We Didn’t Publish “Northern 
Cookbook” 


People phone us to obtain govern- 
ment information because our tele- 
phone listing gives the impression that 
we are an information service. While 
we are accustomed to this, we were 
nevertheless surprised to receive a 
letter from an Alberta resident who 
told us: 


“| recently borrowed a book from a 
friend. It was called ‘Northern 
Cookbook’ by Eleanor A. Ellis. | 
was hoping to acquire a copy of my 
own so I’m writing to one of the 
addresses in the book. Could you 
please help find a copy... 


They are supposed to be available 
from Information Canada via mail.” 


Evidently the writer confused our 
office with “Information Canada’, the 
defunct federal government informa- 
tion and publishing service whose 
operations have largely been taken 
over by “Reference Canada”. 


Reference Canada, an information 
referral service operating under 
contract with the Department of Sup- 
ply and Services, does not distribute 
publications. From the Canadian 
Government Publishing Service in 
Ottawa we learned that the book was 
published by the Department of Indian 


Affairs and Northern Development in 
the early 1970's. They no longer dis- 
tribute the book but suggested that a 
copy might be available through 
Hurtig Publishing Company in 
Edmonton. We telephoned the person 
who made the enquiry who said that 
he would contact them himself. 


Language Test Results 


A caller who claimed several univer- 
sity degrees and proficiency in more 
than three dozen languages wanted to 
know how to get access to records 
showing why he failed a test fora 
translator's job with the Secretary of 
State, and how his score compared 
with other candidates. We explained 
that he would have to apply under the 
Privacy Act to get personal informa- 
tion about himself as well as under the 
Access to Information Act to obtain 
more general information about the 
test procedures and distribution of 
scores. 


Lost Track of His Son 


A New Brunswick man telephoned our } 


office to find out why his son had 
been removed from a Via Rail train in 
Maine. That same day, with the assis- 
tance of the United States Embassy, 
we put the caller in touch with the 
appropriate officials in Maine. 


Who Denounced Prisoner of War? 


A person in Atlantic Canada told us by © 


letter that when his country of origin 


entered the Second World War against | 


the Allies in Europe, he and hundreds 
of others were arrested and taken to a 
concentration camp in Petawawa, 
Ontario. He wrote: 


! 


} 


“| was held there for 21 months 
[and] released without trial. | want 
to know the names of the person or 
persons that denounced me to the 
RCMP to have me interned.” 


His letter included his prisoner of war 
serial number and other details of his 
internment. 


Since our office does not process 
access to information requests, we 
returned his request form and fee with 
the following suggestion: 


“You were right in applying under 
the Access to Information Act in 
that you were seeking a record on 
someone other than yourself, but... 
you might find it beneficial to ini- 
tially apply for access to records on 
yourself under the Privacy Act. 


“This will allow you to determine if 
any records exist regarding your 
internment in the government insti- 
tutions you suspect may hold such 
a record. Applying under the 
_ Privacy Act also has the advantage 
| that no application fee is required... 


“You should be aware that records 
concerning someone else in rela- 
tion to your internment could well 
be exempted from disclosure on the 
basis that it is personal information 
on another individual.” 


Ne explained the exemptions under 
doth the Access to Information Act 
and the Privacy Act and the rights to 
somplain to either the Information 
ZSommissioner or the Privacy Com- 
missioner. We sent the individual 


\ 
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some pamphlets about both statutes 
and some personal information 
request forms and gave him the 
addresses of the Royal Canadian 
Mounted Police, the Canadian Secu- 
rity Intelligence Service and the 
Federal Archives Division of National 
Archives of Canada. We thought that 
these would be the most useful 
places for him to start a search for 
records. 


Ask the Complainant for 
Permission 


A reporter from Halifax telephoned 
our office for details of a case where a 
requestor (whom the reporter named) 
was refused access to records about 
the Revenue Canada (Customs and 
Excise) decision to prohibit importa- 
tion of a certain book into Canada. 


We explained that the Access to 
Information Act prohibits us from dis- 
closing such information, including 
information which we have received 
from a complainant. The caller 
claimed that the complainant had 
come to him and told him all about it. 
We told the caller that the Act allows 
us to deal with a person authorized by 
the complainant to act on his or her 
behalf, but to protect the com- 
plainant’s right to privacy we require 
such authorization in writing. 


The reporter said he would call the 
Department of National Revenue to 
see if they would tell him more about 
the case. We heard nothing more 
about the matter. 
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Liquid Measure 


“How many cups are there in a pint?” 
was the question. “Two if you are 
looking at a recipe from the United 
States, two and a half if the book calls 
for Imperial measure” we replied. The 
caller hung up. 


Wants to Claim Inheritance 


A Southern Ontario woman saw our 
toll-free number in the government 
listing section of the telephone direc- 
tory. She called to inquire how her 
mother, who had inherited some 
money in Italy, could get it. Did she 
have to go there? 


From the Department of External 
Affairs we learned that the Govern- 
ment of Canada does not become 
involved in private matters such as 
this unless there is some indication 
that a foreign country is treating a 
Canadian citizen unfairly. They said 
that they had dealt with no such 
claims against Italy. The official also 
told us that unless a very large sum of 
money was involved it would probably 
not be necessary to retain Canadian 
and Italian lawyers. He suggested that 
the individual simply get in touch with 
the executor of the estate and ask 
what must be done to claim the 
inheritance. 


We passed this information to the cal- 
ler, cautioning her that it was not legal 
advice from either our office or the 
Department of External Affairs; it was 
just a Suggestion about what to do. 
We also gave her the address and 
telephone number of the Italian 
Embassy in Ottawa. 
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Test Balloon 


It is not unusual for a potential com- 
plainant to telephone our office and 
speak to an investigator about a case 
before deciding whether to file a writ- 
ten complaint under the Access to 
Information Act. 


A researcher familiar with the Act 
phoned to tell us about a case where 
his request for records about the 
approval of a drug for public distribu- 
tion had after 35 days produced 
nothing. He said that he could locate 
the record himself in a few hours. 


The requestor was particularly upset 
because he believed that his access 
request was being given the lowest 
priority and the access to information 
officials in the relevant department, 
while pleasant, did not care about his 
request. He told us that he could be 
very persistent, telephoning the 
access coordinator every hour or cal- 
ling the Minister or a newspaper about 
his case. He said he was considering 
filing a complaint with our office and 
wanted to know whether it would be 
given the lowest priority by us. | 


We told him that we give priority to | 
delay complaints especially if a | 
department simply failed to respond 

to an access request, so that the case | 
can be taken to court as a “deemed 
refusal” in a timely fashion. He asked 
if a case about a “deemed refusal” 
could be maintained before the court 
even though the requested records 
had, in the meantime, been released. 
We told him that the Information | 
Commissioner had commenced such © 
court proceedings against another 


department and we were waiting for it 
to be heard. The researcher, unsure 
what action he would take, was invited 
to call again if we could be of assis- 
tance. We heard nothing further. 


No Complaint 


Every now and again we receive a letter 
or call about the Access to Information 
Act from someone who is not really 
enquiring or complaining about 
anything. 


For example, a man from Nova Scotia 
who used the Act to obtain records from 
the Department of Consumer and 
Corporate Affairs on three occasions 
had this to say: 


“As this program has received a lot of 
negative publicity in the past, | feel it 
necessary to inform you that | was 
_ treated with a great deal of respect 
and my request for information was 
' processed as thoroughly and as effi- 
ciently as anyone could expect, each 

and every time. | would like to thank 
_ you and [the access coordinator for 
_ Consumer and Corporate Affairs] for 
- ajob very well done!” 


We passed the writer's comments on to 
Consumer and Corporate Affairs. 


) 
f 
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A Typical Evening Call 


After 6:00 p.m. Ottawa time, our switch- 
board is closed but calls are answered 
directly by investigators or other staff 
who may still be in the office. This one, 
received one evening during preparation 
of this Annual Report, is typical: 


“Information and Privacy 
Commissioners—bonsoir.” 


“Hi! can you give me the number of... 
what's that called again?... the sanita- 
tion department.” 


“That's handled by the municipal 
government. Our office deals with 
complaints under the Access to 
Information Act about the federal 
government. What city are you calling 
from?” 


“Windsor.” 

“Do you have your phone book 
opened at the blue pages of govern- 
ment listings?” 


“Yes.” 


“You should find it under “Municipal 
governments, City of Windsor.”” 


“OK I’ve got it. Thanks.” 


And so it goes! 
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Public Appearances 


During this fiscal year, the Information 
Commissioner made 37 speaking 
appearances to audiences that range 
from government and commercial 
groups to special interest groups. 


The Commissioner spoke about the 
Access to Information Act to senior 
federal public servants at the Centre 
for Executive Development at 
Touraine, Quebec and to the partici- 
pants of the Career Advancement 
Program. 


She also addressed students and 
faculty members at such Canadian 
universities and colleges as Ryerson 
Polytechnical Institute in Toronto, 
Algonquin College, Ottawa University 
and Carleton University in Ottawa. 


Journalists invited the Information 
Commissioner to speak to their 
groups. In May, for example, she 
addressed the Ontario Journalism 
Education Association at Conestoga 
College in Kitchener. The Commis- 
sioner also made a presentation to 
staff at Southam News in Ottawa; was 
a panel member at the Ontario Re- 
porters Association meeting in 
London, Ontario; and in January, 
spoke to the Canadian Press in 
Ottawa. 


As a member of the International 
Ombudsman Consultative Committee, 
the Commissioner attended a meeting 
in Edmonton to make final the plans 
for the 1988 international meeting of 
Ombudsmen in Australia. 


She also attended the Canadian 
Ombudsman Conference in 
Edmonton and the Transnational Data 
Report Conference in Quebec City; 
addressed Worldcom ’87, a communi- 
cations symposium in Washington; 
spoke at the Canadian Library Asso- 
ciation in Winnipeg and the Canadian 
Public Relations Society in Toronto; 
and, with the two Assistant Commis- 
sioners, made a presentation on 
“Informal v. Formal Procedures under 
the Access to Information Act” to the 
federal access coordinators in Ottawa. 


The Commissioner also participated 
in various television and radio 
interviews. 


Assistant Commissioner Bruce Mann 
and Director of Investigations Célyne 
Riopel continued their library tour 
going to Ontario and Manitoba. While 
in Manitoba, they jointly addressed 
the Manitoba Social Sciences 
Teachers Association about the 
Access to Information Act and the role 
of our office. 


In addition, Bruce Mann on seven 
occasions spoke to professional spe- 
Cial interest groups, provincial 
government employees and universi- 
ties in Canada and the United States. 


Assistant Commissioner Bill 
McGibbon used the Act for his topic 
in a talk to the 15th Annual Confer- 
ence of the Canadian Association for 


| 


Information Sciences at the University | 


of Western Ontario, London. He also 
made a presentation to the Assistant 
Deputy Ministers’ Orientation Course 
at Touraine. 
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Célyne Riopel spoke to the senior 
managers at the Centre for Executive 
Development, Touraine, and to the 
participants of the Career Advance- 
ment Program. 


Two of our investigators also helped 
share the speaking invitations. Yvon 
Gauthier spoke on two occasions to 
the senior managers at Touraine and 
Kevan Flood spoke to Reference 
Canada’s (federal government toll-free 
‘elephone answering service) annual 
working meeting for its contractors 
and managers. 
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Federal Court Review 


Under section 41 of the Access to 
Information Act an individual who has 
been refused access to a record may 
apply for judicial review or, with the 
consent of that person, the Informa- 
tion Commissioner may file the court 
application. 


In cases where the government pro- 
poses to disclose records and notifies 
third parties who may be materially 
affected, the third parties may apply to 
the Federal Court under section 44 of 
the Act for an order prohibiting 
disclosure. 


Decisions have been rendered in a 
quarter of the 130 applications for 
judicial review filed in the Federal 


Court between July 1, 1983 and March 
31, 1988. A quarter of the cases were 
discontinued by the parties, and half 
are still pending. 


Five of the section 44 cases in favour 
of disclosure are now before the 
Federal Court of Appeal. One section 
41 case where disclosure was not 
ordered has been appealed. 


The Information Commissioner was 
added as a party intervenant in five 
cases, and acted on behalf of two par- 
ties who filed applications in their owr 
names under section 41. 


TABLE 8 


STATUS OF FEDERAL COURT APPLICATIONS UNDER 
ACCESS TO INFORMATION ACT 


July 1, 1983 — March 31, 1988 


JUDGEMENT RENDERED NO JUDGEMENT 
TOTALS 
NO CASE 
RESULT DISCLOSURE | DISCLOSURE | WITHDRAWN | CASE PENDING 
hie. 

| Sowgn ofan ea rll ala 
eats [enema te 
i 


STATUS 


SECTION 41 
(Info Commr) 


SECTION 41 
(Requestor) 


SECTION 44 
(Third Party) 


TOTALS 


| 
ee 


0 
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This part of the report concerns cases 
that were dealt with by the Federal 
Court, or were initiated, during the 
fiscal year. 


Vienneau v. The Solicitor General of 
Canada (Federal Court No. T-842-87) 
Filed April 21, 1987 


and 


Kealey v. The Solicitor General of 
Canada (Federal Court No. T-1106-87) 
_ Filed May 29, 1987 


Facts 


The complainants had separately 
sought records from the Canadian 
security Intelligence Service (CSIS). 
dowever, each complainant received 
nly a part of the records requested, 
vith the explanation that “some of the 
jocuments provided to you have been 
sxempted, in whole or in part, pur- 
suant to...” There followed a list of the 
sections involved. The records re- 
eased did not show which of the 

isted exemptions were claimed as 
deing applicable to any particular part 
of the record that had been deleted. 
This was the basis of the complaints. 
“he report made to the Minister 
ointed out that the complainants 
tould not understand why a particular 
dortion of the document was deleted, 
ind thus there was no informed basis 
ipon which to complain. The Com- 
nissioner recommended that CSIS 
dentify the specific exemptions appli- 
sable to each deletion on the record 
ind inform the complainants. The 
Ainister rejected the recommenda- 
ion, stating that such action would, in 
he case of CSIS, indicate the nature 
if the information exempted. 


Each of the complainants authorized 
the Information Commissioner to act 
as his counsel to bring an application 
for judicial review. 


Issue 


By agreement between the parties the 
Court was asked to answer the fol- 
lowing preliminary question: 


Does section 10 of the Access to 
Information Act (the “Act’”) oblige 
the head of a government institution 
to particularize the specific provi- 
sion(s) of the Act on which exemp- 
tions from disclosure from records 
severed pursuant to section 25 of 
the Act are based by specifying the 
provision(s) relied on for each por- 
tion of a record which has been 
exempted from disclosure? 


Finding 


The preliminary question came on for 
hearing before Mr. Justice Jerome on 
December 16, 1987, and he delivered 

judgment on March 38, 1988. 


The Court held that when an institu- 
tion refuses access it must give the 
requestor notice of all the provisions 
that are relied on. The section num- 
bers must be provided in the letter of 
notice, but there is nothing in the Act 
to require that they be written directly 
on the released document. The right 
of the requestor to complain, and 
ultimately to seek judicial review, does 
not depend on the provision of spe- 
cific exemptions for each deletion ina 
record. 
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The Court answered the question 
before it in the negative, but observed 
that the practice of providing section 
numbers next to deletions was highly 
commendable and in keeping with the 
basic purpose of the Act. 


The Information Commissioner, with 
the consent of the complainants, is 
appealing the judgment. 


For additional comments see Intro- 
duction to this report under the head- 
ing Kealey and Vienneau. 


Bindman v. Immigration Appeal 
Board (Federal Court No. T-931-87) 
Filed April 30, 1987 


and 


Information Commissioner v. Immi- 
gration Appeal Board (Federal 
Court Nos. T-1051-87, T-1169-87, 
and T-1355-87) Filed June 26, 1987, 
June 5, 1987, and June 26, 1987, 
respectively 


Facts 


The four requestors complained inde- 
pendently that the Immigration Appeal 
Board had refused to release records 
that would enable them to know why a 
named individual had been granted 
convention refugee status by the 
Board. The Board claimed its records 
were exempt since disclosure might 
reasonably be expected to threaten 
the safety of the individual involved 
(section 17). 


An investigation did not convince the 
Commissioner that the exemption was 
well-founded, and a recommendation 
was made to the Chairman of the 
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Immigration Appeal Board to release 
the records, subject to other exemp- 
tions. The recommendation was not 
accepted, as the Chairman argued 
that the Board had ordered that the 
proceedings involving the individual 
be held in camera and the record 
sealed. Thus, the Chairman said, the 
records could not legally be disclosed. 


Three of the complainants authorized 
the Commissioner to apply for a judi- 
cial review, while the fourth applied by 
his own counsel. At a preliminary hear- 
ing the individual applied for inter- 
venor status, which was granted, and 
the four actions were consolidated. 


Issues 


There are two issues. First, does the 
order of the Board that a hearing be 
held in camera and the record sealed 
preclude access to the records under | 
the Act? If not, was the exemption 
properly claimed on the facts of the 
case? 


Mr. Justice Rouleau directed that the | 
matter proceed on the following pre- | 
liminary questions: | 


1. Does the Access to Information 
Act apply to the Immigration Appea’ 
Board records which are the subject 
of these four proceedings? | 
2. In the alternative, are the Immi- | 
gration Appeal Board records prop: 
erly subject to an examination | 
under the Access to Information 
Act? 


The preliminary questions were 
argued on March 30, 1988, before Mr. 
Justice Pinard, who reserved 
judgment. 


Information Commissioner v. The 


Solicitor General (Federal Court No. 


T-1143-87) Filed June 4, 1987 
Facts 


The complainant had requested 
records that would enable him to 
know the results of an internal RCMP 
inquiry into the handling of some 
homicide cases. The RCMP refused to 
disclose any part of the records, 
claiming that they were exempt as 
information obtained or prepared in 
the course of an investigation per- 
taining to law enforcement (Subpara- 
graph 16(1)(a)(ii)) and that they 
contained personal information (sub- 


section 19(1)). The complainant stated 


that he did not ask for identities, but 


_ only what disciplinary action was 


| 


| 


taken. 


_ Following investigation, the Commis- 
_ sioner recommended to the Minister 
that section 16 should not be claimed 
as that exemption was discretionary 
and the results of the investigation 

: Should be public. It was also drawn to 


. the Minister’s attention that the 


_records could be released with dele- 


hearing. As a result, deletions were 
agreed upon which withheld the iden- 
tities of the disciplined RCMP person- 
nel, while revealing the type and num- 
ber of disciplinary actions taken. 


Disposition 


The complainant was satisfied with 
the released records, and the applica- 
tion was withdrawn. 


Information Commissioner v. Secretary 
of State for External Affairs (Federal 
Court No. T-2661-87) Filed December 
23, 1987 


Facts 


An individual complained when 
denied full records concerning the 
present and future market for nuclear 
reactors. The department had re- 
leased some records but exempted 
others as being information obtained 
from a foreign government (paragraph 
13(1)(a)), expected to be injurious to 
international affairs (subsection 
15(1)), personal information (para- 
graph 19(1)), third party information 
(paragraphs 20(1)(b)(c) and (d)), and 
advice or recommendations (para- 
graph 21(1)(a)). 


During investigation of the complaint 
the department released some of the 


tions that would withhold the identi- 
_ties of the members of the RCMP. The 
| Minister responded that the risk of 

_ damage to the individuals concerned 
and his opinion that the records 


withheld records, but continued to 
deny release of two, claiming they 
were non-releasable third party infor- 
mation. These were two telexes; one 
from the department’s Ottawa head- 
_ consisted of personal information quarters to the Canadian Embassy in 
_ warranted the exemptions. Seoul, the other from the Embassy in 
| Seoul to Ottawa. 

_The Commissioner, with the consent 

of the complainant, made an applica- 

_ tion for judicial review, but negotia- 

tions continued in an effort to avoid a 
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The Commissioner, having reached 
the tentative conclusion that the 
telexes should be disclosed, informed 
Atomic Energy of Canada Limited that 
it had the right to make representa- 
tions. The company did so, but the 
Commissioner questioned the com- 
pany’s claim for exemption and cited 
the existence of certain newspaper 
articles. The company made further 
representations. 


The Commissioner wrote the Secre- 
tary of State for External Affairs that 
the company had not convinced her 
that disclosure of the records could 
reasonably be expected to cause the 
harm contemplated by the exemption 
claimed, nor did it appear that the 
information had been consistently 
treated in a confidential manner. The 
department continued to withhold full 
release of the two documents, but 
offered release with certain portions 
deleted. The Commissioner main- 
tained the opinion that the exemptions 
were not valid, and reported to the 
complainant that the complaint was 
well founded. With the complainant's 
consent, an application was made for 
judicial review. 


Issues 

There are two issues to be resolved: 
1. Was there a reasonable expecta- 
tion of the harm contemplated by 
the section if the whole of the 
telexes was disclosed? 
2. Was the information for which an 
exemption was claimed treated con- 
sistently in a confidential manner? 


The application for review has not yet 
been heard. 
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Information Commissioner v. The 
Privy Council Office (Federal Court 
No. T-1862-84) Filed September 7, 
1984 


This case, included in the 1984-85 
Annual Report, involved the issue of 
whether precise salaries of Governor- 
in-Council appointees could be with- 
held as being personal information. 
Subsequent to the application for 
judicial review the Prime Minister 
released to the media some informa- 
tion about salary ranges. 


No release was made directly to the 
complainant, and the case remained 
on the court list as adjourned until 
December, 1987. The complainant 
then, as he had received most of the 
desired information, agreed to the 
withdrawal of the application. 


Information Commissioner v. The 
Solicitor General of Canada 
(Federal Court No. T-2661-87) Filed 
December 23, 1987 


Facts 


This case concerned an access | 
request received by the Canadian 
Security Intelligence Service (CSIS) 

on May 25, 1987. 


The requestor was informed in a June, | 
1987 letter that, because of the need 
for consultations, the institution would | 
require an extension of 30 days | 
beyond the 30-day statutory limit to 
process his request. However, afur- 
ther letter of July 24, 1987, stated that 
CSIS had not completed processing 
the request, despite expiry of the 
extended time. 


The requestor complained to the 
Information Commissioner about the 
delay, in a letter dated September 14, 
1987. The complaint was investigated 
and on October 9, 1987, a report was 
made to the Solicitor General. The 
complaint was reported as well- 
founded, and it was recommended 
that the requested records be dis- 
closed, subject to any exemptions, 
and that the Commissioner be notified 
by October 30, 1987, of any action 
taken to implement the recom- 
mendation. 


The Solicitor General did not reply to 
the Information Commissioner and an 
application was filed December 21, 
1987, seeking an order for disclosure 
of the records, subject to any exemp- 
tions. 


Issue 


The issue was whether failure to 
release the records within 60 days 


_ after the access request was received 


amounted to a deemed refusal to 
release the records. 


Disposition 


_ The records requested were released 
to the complainant before the action 


could be heard. The application for 
review was withdrawn with the 


_ consent of the complainant. 
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Information Commissioner v. 
Secretary of State for External 
Affairs (Federal Court No. T-218-88) 
Filed February 11, 1988 


Facts 


The complainant had sought, from the 
Department of External Affairs, call-up 
forms under the terms of the standing 
offer for temporary help and profes- 
sional services. The department sup- 
plied copies of the requested records 
but withheld the security classification 
of the positions to be filled by person- 
nel assigned by the agencies on the 
ground that this was personal infor- 
mation. The applicant complained. 


During investigation the department 
made representations that since the 
names of the individuals involved had 
been disclosed to the applicant, dis- 
closure of the security classification of 
the position could indicate the secu- 
rity clearance of the individual and 
thus was personal information which 
had to be exempted under section 19 
of the Act. 


The Commissioner argued that the 
information was not personal informa- 
tion, in view of paragraph 3(k) of the 
Privacy Act which provides that, for 
the purposes of the exemption of per- 
sonal information under the Access to 
Information Act, personal information 
does not include: 


“information about an individual 
who is or was performing services 
under contract for a government 
institution that relates to the ser- 
vices performed, including the 
terms of the contract, the name of 
the individual and the opinions or 
views of the individual given in the 
course of the performance of such 
services”. | 
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The department rejected the Commis- 
sioner’s interpretation, maintaining 
that the paragraph only applied when 
the contract was between an indi- 
vidual and the government, and that in 
this case the contract was between 
the agency and the government. The 
department pointed out that the 
French language version of the para- 
graph spoke of “un individu qui a 
conclu un contrat de presentation de 
services avec une institution fédérale”. 
The Commissioner’s recommendation 
for release of the security classifica- 
tions was also rejected. 


Issues 
There are two issues: 


1. Does 3(k) of the Privacy Act apply 
only to an individual who has a 
contract directly with the govern- 
ment institution for the performance 
of services, or does it apply to an 
individual who has a contract with 
an agency, which in turn has a con- 
tract with the government? 


2. ls the security level of a position 
necessarily personal information 
when it concerns an individual who 
temporarily filled that position? 


Information Commissioner v. The 
Solicitor General of Canada 
(Federal Court No. T-1467-86) Filed 
June 25, 1986 


Facts 


This case, described in the 1986-87 
Annual Report (p. 97) concerned a 
request for documents that would 
enable the applicant to know what 
information about a named Canadian 
had been supplied to an agency of the 
United States government. 


Negotiations continued with the 
department after the application for 
judicial review was filed. As a result, 
additional records were disclosed. 


Disposition 


The complainant was satisfied that he 
had received what he was entitled to 
under the Act. He agreed that the 
application should be withdrawn. 


information Commissioner v. The 
Minister of Fisheries and Oceans, 
(Federal Court No. T-2687-85) Filed 
December 11, 1985 


Facts 


This case, included in the 1985-86 
Annual Report (pages 175-76), exam- 
ined whether applications for permits 
to allow access to seal hunts were 
personal information. The case was 
heard on February 15, 1988, before 
Mr. Justice Denault, who issued 
judgment on March 22, 1988. 


Issue 


The parties agreed that the issue 
would be settled by the Court’s 
answer to the following question: 


Is a permit issued pursuant to 
subsections (8) and (9) of section 
11 of the Seal Protection Regula- 
tions, C.R.C. 1978, c.833 as 
amended, “information relating to 
any discretionary benefit of finan- 
cial nature, including the granting 
of a licence or permit, conferred on 
an individual” within the meaning of 
paragraph (I) of the definition of 
personal information in section 3 of 
the Privacy Act? 


92 


Arguments 


In favour of disclosure it was argued 
that the words “including the granting 
of a licence or permit” created an 
additional exception to the definition 
of “personal information’, and that the 
word “including” enlarged the mean- 
ing of the preceding words. Other- 
wise, it was contended, the words 
“including the granting of a licence or 
permit” would be redundant. 


The applicant further argued that the 
purposes of the Access to Information 
Act and the Privacy Act should be 
recognized and balanced. This would 
lead to the conclusion that informa- 
tion relating to granting government 
benefits should be disclosed, in- 
cluding material relating to the grant 
of a licence or permit. 


Finding 

The Court held that clearly the legisla- 
tion intended that the phrase fol- 
lowing “including” extended discre- 
tionary benefit of a financial nature”. 
The French version’s use of “notam- 
ment” made this even clearer. 


The Court agreed that it was appro- 
priate to recognize and balance the 
purposes of the two Acts, but did not 
agree that this produced the result 
contended for by the applicant. 


Information about the grant of a 
licence or permit would only fall under 
section 3(l) if the licence or permit 
constituted a discretionary benefit of a 
‘financial nature. 


‘Thus, the Court answered “no” to the 
question and the application was 
‘dismissed. 


Information Commissioner of 
Canada v. The Secretary of State for 
External Affairs (Federal Court No. 
T-165-88) Filed February 4, 1988 


Facts 


The requestor had complained 
because he had been denied certain 
records from the Department of 
External Affairs. In this case, he asked 
the department for copies of all cor- 
respondence it had had with the 
Information Commissioner's office 
about the invetigation of his previous 
complaint. The department refused, 
maintaining that section 35 of the Act 
requires investigations to be private 
and that no one had a right of access 
to representations made to the Com- 
missioner by any other party. 


We wrote the Secretary of State for 
External Affairs that we did not con- 
sider the department could use sec- 
tion 35 to exempt the desired records. 
We recommended that they be re- 
leased, but the department rejected 
this interpretation. They also held that 
all of the records were exempt as 
information the disclosure of which 
could reasonably be expected to be 
injurious to the enforcement of a law 
(paragraph 16(1)(c)), that parts of the 
record were exempt as accounts of 
consultations or deliberations (para- 
graph 21(1)(b)), and that identification 
of third parties was exempt as confi- 
dential business information, the dis- 
closure of which could result in 
material loss or gain to the third party, 
or information the disclosure of which 
could interfere with negotiations of a 
third party (paragraphs 20(1)(a), (b) 
and (c)). 


We rejected the department's argu- 
ments and, with the consent of the 
complainant, applied for a judicial 
review. 


Issue 


The issue is whether section 35 of the 
Act can be used as an exemption. 


Information Commissioner v. The 
Minister of National Revenue 
(Federal Court No. T-291-88) Filed 
February 22, 1988 


Facts 


The request was for all documents 
concerning a National Revenue deci- 
sion to withhold a video tape, and the 
names of public servants who made 
the decision and their job titles. The 
department had released some 
records but claimed an exemption for 
the names and job titles on the ground 
that disclosure might threaten the 
safety of individuals (section 17). The 
requestor complained. 


We informed the department that from 
our investigation we did not consider 
the evidence showed that disclosure 
of the names of the employees in the 
context of their jobs could reasonably 
be expected to threaten their safety. 


When the department still refused 
release of the names and job titles, 
with the consent of the complainant 
we filed an application for judicial 
review. 


Information Commissioner v. 
National Capital Commission 
(Federal Court No. T-118-88) 
Filed January 22, 1988 


Facts 


The requestor asked the National 
Capital Commission for records relat- 
ing to the parliamentary precinct area, 
including background and related cor- 
respondence. Some of the requested 
records were released, but not the 
final report. The Commission claimed 
that the final report would be pub- 
lished within 90 days, plus the time 
required for printing and translation, 
and that thus it was exempt under 
secion 26. 


The requestor, informed that when the 
report was published it would be 
made available to him, complained 
about the Commission’s use of sec- 
tion 26. 


After investigation we wrote to the 
Commission Chairman, stating that 
the 90-day period provided by section 
26 had expired and the record should 
be released forthwith, subject to any 
exemptions that might apply. The 
Chairman responded that when the 
exemption was claimed they fully 
expected the completed report would 
be available for release within 90 days. 
She added that the report must be 
submitted to the Speakers of the 
House of Commons and the Senate, 
and that it would be unethical to 
release it under the Access to /nfor- 
mation Act without first submitting it 
to the parties directly affected. 


We again wrote the Chairman saying 


{ 


that, while we recognized her problem | 


because of the requirement to submit 
the report to the Speakers, the Act did 
not permit a delay for that purpose. 
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With the consent of the complainant 
we applied for judicial review. Before 
the case was heard the report was 
published and a copy delivered to the 
complainant. The case, however, 
remains on the court list since some 
issues remain to be discussed with the 
complainant, who has yet to consent 
to its withdrawal. 


Information Commissioner v. The 
Minister of External Affairs (Federal 
Court Nos. T-1042-86, T-1090-86, 
and T-1200-86) Filed May 9, 1986, 
May 14, 1986 and May 26, 1986, 
respectively 


These cases centred on an application 
to the Court for review of a delay, 
alleging that there had been an 


improper extension of the statutory 


time limits (Page 97, 1986-87 Annual 


Report). 


On September 25, 1987, we filed a 


motion for trial of an issue as to 


whether the extensions of time by the 
respondent complied with section 9 of 
the Act. If the motion was successful, 


} 


_it was expected the government would 


necessarily file an affidavit or produce 


_a witness substantiating the grounds 


upon which the extensions were 
claimed. The government moved to 


dismiss the application since the 
_records in question had been 
released. 


| Mr. Justice Jerome heard the motions 


December 2, 1987, and on March 9, 


' 1988, announced from the bench that 


_the Court was dismissing the govern- 
/ment’s motion, holding that the 


release of the documents did not 
_make this application for judicial 
review academic, and that an exten- 
sion of time claimed on invalid 


grounds might constitute a deemed 
refusal to disclose the records. The 
Court also dismissed our application 
for the trial of an issue, stating that 
there was no jurisdiction to order the 
government to file an affidavit, 
although it would be desirable for 
them to do so. In the Court’s opinion, 
the power under section 49 of the Act 
to make such order as the Court 
deemed appropriate would be ade- 
quate to deal with the issue of whether 
the extension of time had complied 
with section 9 of the Act. 


Written reasons will be issued by the 
Court. 


information Commissioner v. Soli- 
citor General (Federal Court No. 
T-2783-86) Filed December 23, 1986 


Facts 


This application concerned a report 
on the food services of a penitentiary. 
At issue was whether certain informa- 
tion related to the position or func- 
tions of a government institution 
employee and therefore was not “per- 
sonal information” (Page 98, 1986-87 
Annual Report). 


The case was heard December 3, 
1987, by Mr. Justice Jerome. The 
Court, in an oral decision from the 
bench March 9, 1988, did not agree 
that all the information sought was 
personal, nor that all of it related to 
the functions or position of an 
employee. It was necessary to balance 
the purposes of the Privacy Act and 
the Access to Information Act. Those 
passages in the record that concerned 
the adequacy of training, or described 


the responsibilities of positions, 
should be released; portions dealing 
more directly with the personal history 
of individuals should be protected. 


Representations on behalf of both 
parties were heard in camera as to the 
portions of the record that should be 
released or withheld in accordance 
with the principles enunciated by the 
Court. An order embodying the 
Court’s decision on such representa- 
tions is to issue. 


Interventions by the Information 
Commissioner 


Piller Sausages and Delicatessens 
Inc. v. The Minister of Agriculture et 
al (Federal Court No. T-1024-85) 


J.M. Schneider Inc. v. Her Majesty 
the Queen (Federal Court No. 
T-1025-85) 


In the matter of Canada Packers 
Inc. (Federal Court No. T-1026-85) 
all filed May 10, 1985 and heard at 
Toronto, Ontario, September 8, 
1987, by Mr. Justice Jerome. Appli- 
cations dismissed, December 11, 
1987 


Facts 


These cases involved applications by 
meat-packing companies to block 
release of meat-packing inspection 
reports (Pages 176-77, 1985-86 
Annual Report, and page 98, 1986-87 
Annual Report). The Information 
Commissioner, whose recommenda- 
tion that the records be disclosed had 
been accepted by the Minister, was 
granted leave to intervene. 


Issues 


The issues were whether disclosure 
could reasonably be expected to 
result in material financial loss or pre- 
judice the competitive position of the 
companies, and, if so, whether the 
public health interest in disclosure 
overrode any such injury. 


Arguments 


The companies submitted that domes- 
tic and export markets would be 
damaged by disclosure, and that 
although the deviations from govern- 
ment standards referred to in the 
reports were minor, they might be 
sensationalized by the media. They 
also maintained that the public inter- 
est was sufficiently protected by the 
audits and inspections done by the 
government. 


It was argued in favour of disclosure 
that the burden of proof was on the 
companies to show that harm could 
be expected from disclosure and that 
no examples had been given to show 
this. Possible damage arising from 
publicity in the media was irrelevant. — 
Contractual negotiations were not 
shown to be endangered and reports | 
more than three years old were un- 
likely to have such effect. The expla- | 
natory letter accompanying the re- : 
leased records would reduce any : 
| 
\ 


| 


negative impact that might otherwise 
be caused by release of the remaining 
records. Disclosure was very much in 
the public interest. 
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Findings 


The Court found that the companies 
had not met the burden of proof that 
rested on them to show detailed and 
convincing evidence of harm and de- 
scribed a direct link between disclo- 
sure and harm. The Court held that 
the evidence must not merely provide 
grounds for speculation as to possible 
harm, but at least establish a like- 
lihood of substantial injury. The in- 
spections were by public authorities, 
at public expense, to protect the 
public. The resulting reports were 
“public information’. Even if harm to 

the companies had been shown to be 
expected, the public interest in disclo- 
sure outweighed the risk to the 
companies. | 


The records were ordered released. 


Appeals 


This judgment is being appealed by 
-Canada Packers. Some other compa- 
nies had sought judicial review to pre- 
vent disclosure of the reports of their 
_meat-packing plants, and the 

_ judgments in their cases were to the 
same effect. A number of the latter 
also have appealed, and the Informa- 
_tion Commissioner has applied for 
_leave to be a party intervenant in their 
'Cases as well as in the Canada 

| Packers case. 


| 
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Corporate Management 


Corporate Management provides both 
the Information and Privacy Commis- 
sioners with financial, personnel, 
administrative, data processing and 
library services. 


Finance 


The Offices’ total resources approved 
by Parliament for the 1987-88 fiscal 
year were $3,922,000 and 58 person 
years, an increase of approximately 
$3,000 over the 1986-87 expenditures. 
Personnel costs of $2,970,000 and 
professional and special services 
expenditures of $512,000 accounted 
for more than 89 per cent of expendi- 
tures. The remaining $440,000 cov- 
ered all other expenses. 


Personnel 


Staff increased by five during the fis- 
cal year, to a total of 58 on March 31, 
1988. There were 21 staffing actions 
during the year, including one 
appointment to a senior management 
position: Executive Director, Office of 
the Privacy Commissioner. 


Administration 


During this past year, space was 
acquired on the third and fourth 
floors, Tower B, Place de Ville. This 
space is presently being fitted-up and 
will be ready for occupancy by the 
summer. 


The following are the Offices’ expenditures 
for the period April 1, 1987 to March 31, 1988 


Information Privacy Administration Total 

Salaries $ 968,062 $1,121,001 $ 483,768 $2,572,831 
Employee Benefit 

plan contributions 159,200 149,640 88,160 397,000 
Transportation and 

Communications 25,028 59,518 98,698 183,244 
Information 47,258 50,028 558 97,844 
Professional and 

special services 412,534 72,754 26,411 511,699 
Rentals 76 (20 thar: 11,975 
Purchases repair and 

maintenance 222 1,163 beeo 2,610 
Utilities, material 

and supplies 4,191 Viglvit Zits 43,140 
Construction and 

equipment acquisition 32,494 33,141 16,344 81,979 
All other 79 1,245 ures 1,501 

TOTAL $1,649,144 $1,500,388 $ 754,291 $3,903,823 


Data Processing 


Computerization of the Offices has 
increased in most areas and as a 
result, staff has become more adept at 
using data processing equipment in 
their daily tasks. A larger volume of 
information has been processed and 
computer stored. 


Library 


The library obtains and disseminates 

information for both Commissioners’ 

offices. To assist in this function, 

subscriptions to several automated 
bibliographic and full text data bases 

are maintained. An interlibrary loan 

service is also available to the users. 
Freedom of information, protection of 
privacy and the Ombudsman function 
are the main subject areas of the li- 
_brary’s collection of approximately 
3000 items. The public is invited to 
consult the library for reference and 
research. Last year 25 visitors were 
welcomed, 630 reference questions 
_were answered and 450 items were 
_added to our collection. 
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Appendix | 
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Appendix II 


Exemptions and Exclusions under 
the Access to Information Act 


Responsibilities of Government 


13. (1) Subject to subsection (2), the 
head of a government institution shall 
refuse to disclose any record re- 
quested under this Act that contains 
information that was obtained in 
confidence from 


(a) the government of a foreign 
state or an institution thereof; 


(b) an international organization of 
states or an institution thereof; 


(c) the government of a province or 
an institution thereof; or 


(d) a municipal or regional govern- 
ment established by or pursuant to 
an Act of the legislature of a prov- 
ince or an institution of such a gov- 
ernment. 


(2) The head of a government insti- 
tution may disclose any record 
requested under this Act that contains 
information described in subsection 
(1) if the government, organization or 
institution from which the information 


_ was obtained 


(a) consents to the disclosure; or 
(b) makes the information public. 


14. The head of a government insti- 
tution may refuse to disclose any 
record requested under this Act that 


_ contains information the disclosure of 
_ which could reasonably be expected 

, to be injurious to the conduct by the 

_ Government of Canada of federal- 

_ provincial affairs, including, without 

_ restricting the generality of the fore- 


going, any such information 


(a) on federal-provincial consulta- 
tions or deliberations; or 


(b) on strategy or tactics adopted or 
to be adopted by the Government of 
Canada relating to the conduct of 
federal-provincial affairs. 


15. (1) The head of a government 
institution may refuse to disclose any 
record requested under this Act that 
contains information the disclosure of 
which could reasonably be expected 
to be injurious to the conduct of inter- 
national affairs, the defence of 
Canada or any state allied or associ- 
ated with Canada or the detection, 
prevention or supression of subversive 
or hostile activities, including, without 
restricting the generality of the fore- 
going, any such information. 


(a) relating to military tactics or 
strategy, or relating to military 
exercises or operations undertaken 
in preparation for hostilities or in 
connection with the detection, pre- 
vention or suppression of subver 
sive or hostile activities; 


(b) relating to the quantity, charact- 
teristics, capabilities or deployment 
of weapons or other defence equip- 
ment or of anything being designed, 
developed, produced or considered 
for use as weapons or other defence 
equipment; 
(c) relating to the characteristics, 
capabilities, performance, potential, 
deployment, functions or role of any 
defence establishment, of any mili- 
tary force, unit or personnel or of 
any organization or person respon- 
sible for the detection, prevention or 
suppression of subversive or hostile 
activities; 
(d) obtained or prepared for the 
purpose of intelligence relating to 
(i) the defence of Canada or any 
state allied or associated with 
Canada, or 
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(ii) the detection, prevention or 

suppression of subversive or 

hostile activities; 
(e) obtained or prepared for the 
purpose of intelligence respecting 
foreign states, international organi- 
zations of states or citizens of 
foreign states used by the Govern- 
ment of Canada in the process of 
deliberation and consultation or in 
the conduct of international affairs; 


(f) on methods of, and scientific or 
technical equipment for, collecting, 
assessing or handling information 
referred to in paragraph (d) or (e) or 
on sources of such information; 

(g) on the positions adopted or to 
be adopted by the Government of 
Canada, governments of foreign 
states or international organizations 
of states for the purpose of present 
or future international negotiations; 


(h) that constitutes diplomatic cor- 
respondence exchanged with 
foreign states or international orga- 
nizations of states or official cor- 
respondence exchanged with Cana- 
dian diplomatic missions or consu- 
lar posts abroad; or 


(i) relating to the communications 
or cryptographic systems of Canada 
or foreign states used 


(i) for the conduct of international 
affairs, 


(ii) for the defence of Canada or 
any state allied or associated with 
Canada, or 

(iii) in relation to the detection, 
prevention or suppression of sub- 
versive or hostile activities. 


(2) In this section, 


“defence of Canada or any state allied 
or associated with Canada” includes 
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the efforts of Canada and of foreign 
states toward the detection, preven- 
tion or suppression of activities of any 
foreign state directed toward actual or 
potential attack or other acts of 
aggression against Canada or any 
state allied or associated with Canada; 


“subversive or hostile activities” 
means 


(a) espionage against Canada or 
any state allied or associated with 
Canada, 

(b) sabotage, 

(c) activities directed toward the 
commission of terrorist acts, includ- 
ing hijacking, in or against Canada 
or foreign states, 

(d) activities directed toward accom- 
plishing government change within 
Canada or foreign states by the use 
of or the encouragement of the use 
of force, violence or any criminal 
means, 


(d) activities directed toward gather- 
ing information used for intelligence 
purposes that relates to Canada or 
any state allied or associated with 
Canada, and 


(f) activities directed toward 
threatening the safety of Canadians, 
employees of the Government of 
Canada or property of the Govern- 
ment of Canada outside Canada. 


16. (1) The head of a government 
institution may refuse to disclose any 
record requested under this Act that 
contains 


(a) information obtained or pre- 
pared by any government institu- 
tion, or part of a government insti- 
tution, that is an investigative body 
specified in the regulations in the 
course of lawful investigations per- 
taining to 


(i) the detection, prevention or 
suppression of crime, or 

(ii) the enforcement of any law of 
Canada or a province, or 


(iii) activities suspected of consti- 
tuting threats to the security of 
Canada within the meaning of the 
Canadian Security Intelligence 
Act, 


if the record came into existence 
less than twenty years prior to the 
request; 

(b) information relating to investiga- 
tive techniques or plans for specific 
lawful investigations; 


(c) information the disclosure of 
which could reasonably be expected 
to be injurious to the enforcement 
of any law of Canada or a province 
or the conduct of lawful investiga- 
tions, including, without restricting 
the generality of the foregoing, any 
such information 


(i) relating to the existence or 
nature of a particular investiga- 
tion, 

(ii) that would reveal the identity 
of a confidential source of infor- 
mation, or 

(iii) that was obtained or prepared 
in the course of an investigation; 
or 


(d) information the disclosure of 
which could reasonably be expected 
to be injurious to the security of 
penal institutions. 


(2) The head of a government insti- 
tution may refuse to disclose any 
record requested under this Act that 
contains information that could rea- 
sonably be expected to facilitate the 
commission of an offence, including, 
without restricting the generality of 
the foregoing, any such information 


(a) on Criminal methods or tech- 
niques; 

(b) that is technical information re- 
lating to weapons or potential 
weapons; or 

(c) on the vulnerability of particular 
buildings or other structures or sys- 
tems, including computer or com- 
munication systems, or methods 
employed to protect such buildings 
or other structures or systems. 


(3) The head of a government insti- 
tution shall refuse to disclose any 
record requested under this Act that 
contains information that was ob- 
tained or prepared by the Royal 
Canadian Mounted Police while per- 
forming policing services for a prov- 
ince or a municipality pursuant to an 
arrangement made under section 20 
of the Royal Canadian Mounted Police 
Act, where the Government of Canada 
has, on the request of the province or 
the municipality agreed not to dis- 
close such information. 


(4) For the purposes of paragraphs 
(1)(b) and (c), “investigation” means 
an investigation that 

(a) pertains to the administration or 

enforcement of an Act of Parliament; 


(b) is authorized by or pursuant to 
an Act of Parliament; or 

(c) is within a class of investigations 
specified in the regulations. 


17. The head of a government insti- 
tution may refuse to disclose any 
record requested under this Act that 
contains information the disclosure of 
which could reasonably be expected 
to threaten the safety of individuals. 


18. The head of a government insti- 
tution may refuse to disclose any 
record requested under this Act that 
contains 
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(a) trade secrets or financial, com- 
mercial, scientific or technical in- 
formation that belongs to the Gov- 
ernment of Canada or a government 
institution and has substantial value 
or is reasonably likely to have sub- 
stantial value; 


(b) information the disclosure of 
which could reasonably be expected 
to prejudice the competitive position 
of a government institution; 
(c) scientific or technical informa- 
tion obtained through research by an 
officer or employee of a government 
institution, the disclosure of which 
could reasonably be expected to 
deprive the officer or employee of 
priority of publication; or 
(d) information the disclosure of 
which could reasonably be expected 
to be materially injurious to the 
financial interests of the Govern- 
ment of Canada or the ability of the 
Government of Canada to manage 
the economy of Canada or could 
reasonably be expected to result in 
an undue benefit to any person, in- 
cluding, without restricting the 
generality of the foregoing, any such 
information relating to 

(i) the Currency, coinage or legal 

tender of Canada, 


(ii) a contemplated change in the 
rate of bank interest or in govern- 
ment borrowing, 


(iii) a contemplated change in 
tariff rates, taxes, duties or any 
other revenue source, 

(iv) a contemplated change in the 
conditions of operation of finan- 
Cial institutions, 

(v) a contemplated sale or pur- 
chase of securities or of foreign 
or Canadian currency, or 

(vi) a contemplated sale or 
acquisition of land or property 
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Personal Information 


19. (1) Subject to subsection (2), the 
head of a government institution shall 


refuse to disclose any record re- 
quested under this Act that contains 
personal information as defined in 
section 3 of the Privacy Act. 


(2) The head of a government insti- 


tution may disclose any record 
requested under this Act that contains 
personal information if 


(a) the individual to whom it relates 
consents to the disclosure; 


(b) the information is publicly 
available; 
or 


(c) the disclosure is in accordance 
with section 8 of the Privacy Act. 


Third Party Information 


20. (1) Subject to this section, the 


head of a government institution shall 
refuse to disclose any record re- 
quested under this Act that contains 


(a) trade secrets of a third party; 

(b) financial, commercial, scientific 
or technical information that is con- 
fidential information supplied to a 
government institution by a third 
party and is treated consistently ina 
confidential manner by the third 
party; 

(c) information the disclosure of 
which could reasonably be expected 
to result in material financial loss or 
gain to, or could reasonably be 
expected to prejudice the competi- 
tive position of, a third party; or 

(d) information the disclosure of 
which could reasonably be expected 
to interfere with contractual or other 
negotiations of a third party. 


(2) The head of a government insti- 
tution shall not, pursuant to subsec- 
tion (1), refuse to disclose a part ofa 
record if that part contains the results 
of product or environmental testing 
carried out by or on behalf of a 
government institution unless the test- 
ing was done as a service to a person, 
a group of persons or an organization 
other than a government institution 
and for a fee. 


(3) Where the head of a government 
institution discloses a record re- 
quested under this Act, or a part 
thereof, that contains the results of 
product or environmental testing, the 
head of the institution shall at the 
same time as the record or part 
thereof is disclosed provide the per- 
son who requested the record with a 
written explanation of the methods 
used in conducting the tests. 

_ (4) For the purposes of this section, 
the results of product or environ- 
mental testing do not include the 
results of preliminary testing con- 
ducted for the purpose of developing 
methods of testing. 

| 

| 


(5) The head of a government insti- 
tution may disclose any record that 
contains information described in 
subsection (1) with the consent of the 
third party to whom the information 
relates. 


(6) The head of a government insti- 
tution may disclose any record 
requested under this Act, or any part 
thereof, that contains information 
described in paragraph (1)(b), (c), or 
(d) if such disclosure would be in the 
public interest as it relates to public 
health, public safety or protection of 
the environment and, if such public 


interest in disclosure clearly out- 
weighs in importance any financial 
loss or gain to, prejudice to the com- 
petitive position of or interference 
with contractual or other negotiations 
of a third party. 


Operations of Government 


21. (1) The head of a government 
institution may refuse to disclose any 
record requested under this Act that 
contains 


(a) advice or recommendations de- 
veloped by or for a government 
institution or a Minister of the 
Crown, 

(b) an account of consultations or 
deliberations involving officials or 
employees of a government institu- 
tion, a Minister of the Crown or the 
staff of a Minister of the Crown, 


(c) positions or plans developed for 
the purpose of negotiations carried 
on or to be carried on by or on be- 
half of the Government of Canada 
and considerations relating thereto, 
or 
(d) plans relating to the manage- 
ment of personnel or the adminis- 
tration of a government institution 
that have not yet been put into 
operation, 

if the record came into existence less 

than twenty years prior to the request. 


(2) Subsection (1) does not apply in 
respect of a record that contains 
(a) an account of, or a statement of 
reasons for, a decision that is made 
in the exercise of a discretionary 
power or an adjudicative function 
and that affects the rights of a 
person; or 
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(b) areport prepared by a consul- 
tant or adviser who was not, at the 
time the report was prepared, an 
officer or employee of a govern- 
ment institution or a member of the 
staff of a Minister of the Crown. 


22. The head of a government insti- 
tution may refuse to disclose any 
record requested under this Act that 
contains information relating to test- 
ing or auditing procedures or tech- 
niques or details of specific tests to be 
given or audits to be conducted if 
such disclosure would prejudice the 
use or results of particular tests or 
audits. 


23. The head of a government insti- 
tution may refuse to disclose any 
record requested under this Act that 
contains information that is subject to 
solicitor-client privilege. 


Statutory Prohibitions 


24. (1) The head of a government 
institution shall refuse to disclose any 
record requested under this Act that 
contains information the disclosure of 
which is restricted by or pursuant to 
any provision set out in Schedule Il. 


(2) Such committee as may be des- 
ignated or established under section 
75 shall review every provision set out 
in Schedule II and shall, within three 
years after the coming into force of 
this Act or, if Parliament is not then 
sitting, on any of the first fifteen days 
next thereafter that Parliament is sit- 
ting, cause a report to be laid before 
Parliament on whether and to what 
extent the provisions are necessary. 
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25. Notwithstanding any other pro- 
vision of this Act, where a request is 
made to a government institution for 
access to a record that the head of the 
institution is authorized to refuse to 
disclose under this Act by reason of 
information or other material con- 
tained in the record, the head of the 
institution shall disclose any part of 
the record that does not contain, and 
can reasonably be severed from any 
part that contains, any such informa- 
tion or material. 


General 


26. The head of a government insti- 
tution may refuse to disclose any 
record requested under this-Act or 
any part thereof if the head of the in- 
stitution believes on reasonable 
grounds that the material in the record 
or part thereof will be published by a 
government institution, agent of the 
Government of Canada or Minister of 
the Crown within ninety days after the 
request is made or within such further 
period of time as may be necessary 
for printing or translating the material 
for the purpose of printing it. 


GENERAL 


68. This Act does not apply to 


(a) published material or material | 
available for purchase by the public; 


(b) library or museum material made | 
Or acquired and preserved solely for | 
public reference or exhibition pur- 
poses; or 

(c) material placed in the Public : 
Archives, the National Library or the — 
National Museums of Canada by or — 
on behalf of persons or organiza- 
tions other than government institu- — 
tions. 


69. (1) This Act does not apply to 
confidences of the Queen’s Privy 
Council for Canada, including, 
without restricting the generality of 
the foregoing, 

(a) memoranda the purpose of 

which is to present proposals or 

recommendations to Council; 

(b) discussion papers the purpose 

of which is to present background 


explanations, analyses of problems 


or policy options to Council for 


consideration by Council in making 


decisions; 
(c) agenda of Council or records 


recording deliberations or decisions 


of Council; 
(d) records used for or reflecting 


communications or discussions be- 


tween Ministers of the Crown on 
matters relating to the making of 


lation of government policy; 


(e) records the purpose of which is 


to brief Ministers of the Crown in 
_ relation to matters that are before, 
Or are proposed to be brought be- 


_ Of communications or discussions 
_ referred to in paragraph (d); 
_ (f) draft legislation; and 


(g) records that contain information 


about the contents of any record 


within a class of records referred to 


_ in paragraphs (a) to (f). 
_ (2) For the purposes of subsection 
(1), “Council” means the Queen’s 


Privy Council for Canada, committees 


of the Queen’s Privy Council for 
Canada, Cabinet and committees of 
Cabinet. 


} 
| 


} 


government decisions or the formu- 


_ fore, Council or that are the subject 


(3) Subsection (1) does not apply to 
(a) confidences of the Queen’s Privy 
Council for Canada that have been 
in existence for more than twenty 
years; or 
(b) discussion papers described in 
paragraph (1)(b) 
(i) if the decision to which the dis- 
Cussion papers relate have been 
made public, or 
(ii) where the decisions have not 
been made public, if four years 
have passed since the decisions 
were made. 
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"The purpose of this Act is to extend 
the present laws of Canada to provide 
a right of access to information in 
records under the control of a 
government institution in accordance 
with the principles that government 
information should be available to the 
public, that necessary exceptions to 
the right of access should be limited 
and specific and that decisions on the 
disclosure of government information 
should be reviewed independently of 
government." 


Section 2(1) 
Access to Information Act 


The Honourable Guy Charbonneau 
The Speaker 
The Senate 
Ottawa 
June 1989 
Dear Mr. Charbonneau: 


I have the honour to submit to Parliament my annual report. 


This report covers the period from April 1, 1988, until March 31, 1989. 


Yours sincerely, 
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Vi 
Anger Hansen, Q.C. 


The Honourable John A. Fraser, P.C., Q.C., M.P. 
The Speaker 
The House of Commons 
Ottawa, Ontario 
June 1989 
Dear Mr. Fraser: 


I have the honour to submit to Parliament my annual report. 


This report covers the period from April 1, 1988, until March 31, 1989. 


Yours sincerely, 


va 


Lay : 
Jamster K mM, 
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Co 
Inger Hansen, Q.C. 
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The Sixth Annual Report - Introduction 


OPEN GOVERNMENT: WHAT WAS SAID 


When the government operates in secrecy and refuses to let the public 
have certain documents, it creates an atmosphere of public mistrust... . 
It is a question of power and we all know that those who have 
information are those who wield real power. But in a democracy such as 
ours, power and information must be widely shared. . . . [Government] 
information belongs to the people of Canada, unless there is very specific 
and fundamental reason for keeping it secret. 


The Right Honourable Joe Clark, P.C., M.P. 
January 29, 1981 

on Second Reading of Bill C-43 

(Access to Information Act) 


[Guidelines] will explain how officials can release certain information 
which technically, in an exemptable category, the government sees no 
need to withhold. As U.S. experience has shown, guidelines make it 
possible to achieve more openness in practice that can be reflected in 
legislation. 


The Honourable Francis Fox, Q.C., P.C. 
January 29, 1981 
on Second Reading of Bill C-43 


There can no longer be any justification for the aura of secrecy which 
surrounds the business of government. Access to government information 
is essential to participatory democracy. And access must be a meaningful 
legislative right rather than a sham. 


Professor Murray Rankin 

University of Victoria 

Freedom of Information in Canada 
Will the Doors Stay Shut? 

Research Study for the Canadian Bar 
Association, 1977 


Introduction 


Previous annual reports have reprinted 
on their opening pages section 2 of 
the Access to Information Act which 
outlines the purpose of the law. 


This account covering 1988-89 begins 
the same way but in the body of this 
report we have added quotations from 
various individuals. Their words are 
intended to illustrate the ideological 
and practical problems inherent in 
freedom of information laws. 


We hope these statements will also add 
to the debate on whether the Access to 
Information Act strikes a proper 
balance between competing rights. On 
the one hand, there are the privacy 
rights of individuals and business and 
the right of society to protection 
against disclosure of such sensitive 
records as those on defence and 
Criminal matters; on the other hand is 
the public right to open and account- 
able government. 


The idealism expressed in some of the 
quotations constitutes the driving 
force behind our insistence that there 
be timely and appropriate compliance 
with the Access to Information Act. 


The Information Commissioner’s 
mandate is modeled on that of a 
legislative ombudsman. The business 
of an ombudsman’s office is to resolve 
complaints. As a consequence, we do 
not hand out bouquets and this may 
leave the impression that we interpret 
our mandate exclusively as one of 
finding fault. While errors may be 
found as a result of complaint 


investigations, the ultimate goal of an 
ombudsman is to assist those involved 
to perform better in future, that is to 
move a little closer to an ideal. We 
hope that this report will be received 
in that spirit. 


The success of an ombudsman’s office 
is not measured only by the number 
of complaints it finds to be justified. 
An ombudsman’s function is to 
mediate and to explain. Complainants 
may appreciate the existence of a 
statutory and independent complaint 
procedure even when their complaints 
are not supported by the ombudsman, 
providing they are satisfied that the 
investigation was thorough and fair 
and they understand why the 
government’s decision was correct. 


A report dealing with complaints may 
also lead readers to conclude that 
nothing good ever happens. In this 
context such an impression is wrong. 
Nine out of ten access requests do not 
give rise to complaints and, according 
to Treasury Board, most requestors 
receive a complete response within the 
30-day limit. 


However, the ratio of complaints to 
access requests is still very high. In 
addition, the large number of valid 
complaints of refusals to grant access 
makes it clear that many requestors do 
not initially receive all the informa- 
tion to which they are entitled. 
Moreover, the steady increase in the 
number of court applications brought 
in the name of the Information 
Commissioner and by individuals to 
review denials of access indicates that 
public perception of the intent of 


Parliament and the meaning of the 
law differs considerably from that of 
the government institutions. 


The length of time it takes this office, 
or the legal process, to achieve results 
is a major problem and indicates that 
while in the last six years the 
government may have embraced 
freedom of information principles, the 
embrace remains cool and reluctant. 


The government still faces practical 
difficulties in providing the service 
required under the Access to 
Information Act. Alternatively, access 
requestors sometimes seek information 
that is difficult to retrieve or is in 
quantities that can almost paralyse the 
capacity of individual departments. 


One extreme example will illustrate 
the problem: during the 1988-89 
reporting period, one department 
received 1,097 access requests from 
one individual. The same person 
complained to this office about the 
institution’s response to most of the 
access requests. The complaints appear 
to be made solely to pursue rights to 
which the complainant considers 
himself to be entitled under the Act. 


The range of subjects requestors 
pursue also staggers the imagination. 
Here are just a few: 


Advance tax rulings 
Kingsmere renovations 
Low level flights 

Meat inspection reports 
NATO 

Oldman River 

Parking spots 
Quebecois RCMP 
Refugee backlog 
Salmonella 

Terrorism 

UFO reports 
Videotapes 

War criminals 

Youth unemployment 
AIDS 

Baker Nunn radar 
Archeological artifacts 
Beer commercials 
Cruise missile 

Canteen price list 
Deschénes Commission 
Export permits 

Free trade 

Granville Island 

Hair restorer 
Irradiation of food 
Job entry coordinators 


A continuing concern to our office is 
the delay by institutions to provide 
access to requested records. In 
addition, we are disturbed by delays 
in the handling of access requests and 
consideration of complaints when the 
process moves from departmental to 
ministerial offices. This increasing 
failure of government institutions to 
meet legislated response deadlines 
leaves users wondering whether 
problems are operational or 
attitudinal. This report deals with both 
causes. 


To help readers make their own 
assessments, we begin this report by 


» 


restating the role of the Information 
Commissioner. | 


We have included an examination of 
whether attitude plays a role in the 
implementation of the Act and there 
is a special report on a general 
investigation which was conducted in 
1988 into the problem of delays. This 
is followed by a discussion of other 
factors that contribute to delays. 

As in previous reports, this one also 
contains statistics, case summaries, 
enquiries, public appearances, court 
cases and corporate management 
sections. 


THE FIRST TIER OF THE REVIEW PROCESS: WHAT WAS SAID 


To make the right of access really meaningful, the bill proposes a review 
process which is truly effective and independent of government. First, 
there will be an Information Commissioner who will be able to receive all 
types of complaints about the operations of the Act. The commissioner 
will also be empowered to initiate investigations himself. I think that it 
is inevitable that he will become an access advocate who will be 
pressuring the government to come out with as much information as 
possible. 


The Honourable Walter Baker, Q.C., P.C. 
11 December, 1979 

Appearing before the Standing 
Committee on Justice and Legal 

Affairs on Bill C-15 

(Freedom of Information Act) 


But the idea that there can be an intervening force to hear and entertain 
the application of the review process will probably eliminate many of the 
contentious issues which in the United States go to court and which are 
the cause of much of the controversy and the litigation, of course, and 
the costs there. I think that is very much of a major step forward. 


Mr. Ged Baldwin, O.C., Q.C. 

11 December, 1979 

Appearing before the Standing 
Committee on Justice and Legal 
Affairs on Bill C-15 


I would like to take a few minutes to talk about the independent review 
system. Without independent review, the individual has no recourse 
against government institutions and his right of access will be a right in 
name only. Bill C-43 provides for a two-tiered independent review 
process. First, . . . the Information Commissioner is responsible for 
receiving and hearing, free of charge, complaints dealing with various 
aspects of the processing of requests. At the second level, a person who 
is refused access to a document, even after examination of his complaint 
by the commissioner, has the right to apply to the Federal Court for 
review of this refusal. The Information Commissioner is not a member of 
government and is, above all, an agent of Parliament. The legislation 


gives him extensive powers for examining complaints, and he has access 
to all information covered by the Bill. He may demand that officials 
explain their reasons for making a given decision. He may recommend 
that the institution change a decision that has already been made, and in 
that case, his recommendations are communicated to the complainant. 


The commissioner may initiate an investigation without necessarily 
having received a complaint. He is empowered to go directly to the courts 
to obtain a review of a refusal to release information. Finally, he reports 
directly to Parliament and not through a minister. In fact, the 
commissioner’s powers are very extensive and his main role will be to 
ensure that government departments and agencies abide by both the letter 
and the intent of the law. He will not act as a neutral ombudsman. I 
expect the Information Commissioner to take up the cause of persons 
seeking information and to defend their interests vis-a-vis ministers and 
officials. I feel that the Information Commissioner will be the linchpin 
of access to information. 


The Honourable Francis Fox, Q.C., P.C. 


The Role of the Information 
Commissioner 


Individuals who in any way are 
dissatisfied with a government 
institution’s handling of an access 
request may complain to the 
Information Commissioner. 


Most complaints are about exemptions 


claimed by a government institution 
and resulting refusals to release 
records, or parts of records. The 
Commissioner and the two Assistant 
Commissioners, after investigation, 
will make findings on whether an 
exemption was valid and, if the 
complainant has not received the 
records he or she was legally entitled 


28 June, 1982 
On Third Reading of Bill C-43 


to, will challenge the decision of the 
institutional head (usually a minister). 


The Commissioner also has a mandate 
to deal with complaints concerning 
delays, fees and the official language 
of the record as well as complaints 
about the register and any other 
matter relating to requesting or 
obtaining access. The Commissioner 
has a statutory duty to investigate 
every complaint lodged with the 
office and we must report the 
findings of that investigation to each 
complainant. There is no authority to 
dismiss a complaint as frivolous or 
vexatious, nor does such a power 
appear necessary. 


The Commissioner may initiate 
complaints. While it might take little 
to satisfy the requirements of 
subsection 30(3) which gives the 
power to self-initiate investigations, 
we have so far reserved the use of 
this provision for what appear to be 
systemic problems. 


Complaints are accepted by letter, 
telephone or in person with written 
confirmation being requested where 
the complaint is oral. No forms are 
necessary but complainants are asked 
to provide, wherever possible, copies 
of correspondence exchanged with the 
government institutions involved as 
well as any other information that 
may assist the investigator. 


The Act requires that all investiga- 
tions be conducted in private. Thus, 
unless a complainant makes a 
complaint public, its details should not 
become known outside the Office of 
the Information Commissioner and the 
government institution concerned. 


Our office will neither confirm nor 
deny that a complaint has been made 
and we will not redirect complaints 
Outside our mandate without the 
consent of the person who 
complained. Once a finding has been 
made, we do provide information 
about the facts and the outcome, but 
are prohibited from disclosing exempt 
information. 


While our annual reports describe 
cases and results, identification of the 
complainant is not disclosed. In rare 
cases where it may be important to 
include personal or confidential data, 


it is done only with the party’s 
consent. 


The Process 


When a complaint is received it is 
first acknowledged and an investigator 
assigned. The investigator contacts the 
complainant, or the complainant’s 
representative, if additional 
information is necessary. Next there is 
a review of the circumstances and the 
records relevant to the request. The 
investigator prepares a summary of 
the complaint and provides it to the 
access coordinator at the institution 
concerned. 


During the early stages of the 
investigation attempts are made to 
clear up any errors, misunderstand- 
ings, omissions and lack of knowledge 
of the Act. A number of complaints 
are resolved at this stage. If the 
complaint is considered supportable 
and is not resolved by the investigator 
the Commissioner may call informal 
meetings or, if necessary, initiate 
formal proceedings. 


If a complaint appears not to be 
supportable (either in whole or in 
part) a tentative finding is provided to 
the complainant. In all instances, the 
complainant, the head of the 
government institution, and when 
relevant, the third parties, are given a 
reasonable opportunity to make 
representations in writing or in 
person. Where it is still not possible 
to resolve a valid complaint one of the 
Commissioners makes a formal 
recommendation to the head of the 
institution. 


When the recommendation is not 
accepted and the complaint remains 
unresolved the Commissioner makes a 
formal report to the complainant. This 
report advises the complainant of the 
right to judicial review. When 
considered appropriate the 
Commissioner offers to take the 
complaint to the Federal Court of 
Canada. The Commissioner, since the 
Act came into force, has brought 35 
such applications for judicial review 
to the Federal Court. 


The Commissioner may also, with 
leave of the Court, intervene as a 
party to a review applied for by an 
individual applicant or by a third 
party. The office did so in twelve 
cases during 1988-89. 


Going to the courts is used selectively 
since it involves extra expenditures. 
Generally the Commissioner inter- 
venes if the interpretation of the Act 
is at issue. 


Powers of the Commissioner 


The Commissioner’s investigatory 
powers are the same as those of a 
Justice of a superior court, enabling 
us to obtain copies of and review all 
records to which the Act applies. 
While investigations are normally 
conducted informally, there are 
occasions when the Commissioners 
have used these formal powers and 
will continue to do so when 
appropriate. 


Sometimes officials question the right 
of the investigators to review 
particular records. Where this occurs 


we cite the provisions of subsection 
36(2) that authorizes our investigators 
to review all records to which the Act 
applies. 


Coordinators 


Each institution subject to the Act has 
an access coordinator whose job it is 
to process requests received by that 
institution. They play a key role in 
the timely and complete delivery of 
service under the Access to 
Information Act. Previous reports have 
discussed the problems faced by many 
of these access coordinators. 


Treasury Board Secretariat published a 
"Study on The Access to Information 
and Privacy Coordinators: Their Status 
and Role." It was made public during 
this reporting year and contains the 
results of a survey which "illustrates 
the diversity of coordinators’ role 
between one institution and the next." 


We applaud the work which is being 
done to create better understanding of 
the responsibilities of the coordinators 
and believe that the draft description 
of the role of the coordinator would 
be very useful. The most important 
portion of the role is: 


"(c) providing advice on the 
granting or refusal of access. 
Treasury Board policy recom- 
mends that the decision-making 
authority for granting or 
refusing access not normally be 
delegated much below the 
deputy minister level. In some 
institutions, the Coordinator is a 
senior official who has been 


delegated total decision-making 
authority in regard to the Act. 
In most circumstances, however, 
the Coordinator advises the 
deputy and program areas as to 
how the exemptions in the Act 
can be applied. In both 
instances, the position requires 
thorough knowledge of the 
legislation, regulations, 
government policy and prece- 
dent cases and the Coordinator 
must demonstrate judgement, 
tact, and good negotiating skills. 
The position should be an 
independent source of advice to 
the deputy and Minister. 
Normally, the Coordinator will 
sign the letter to the applicant 
either giving or denying access, 
in whole or in part, and, in the 
latter instance, explaining why 
access is refused." 


Our applause is somewhat diminished, 
however, by the wording of paragraph 
(e), which proposes that the 
coordinator be responsible for: 


"undertaking the primary 
defence before the Information 
Commissioner and, where 
necessary, the Federal Court, of 
institutional decisions regarding 
the processing of an access 
request and ensuring that the 
staff and records of the 
institution are available to the 
Commissioner during the course 
of an investigation." 


Unfortunately, we cannot say we are 
surprised by the use of the phrase 
"undertaking the primary defence" 


since it accurately reflects the 
government’s reaction on some 
occasions. But how much we would 
have preferred it to read "participating 
in mediation and negotiation." 


Finally, some coordinators have 
indicated that the number of justified 
complaints registered by this office 
against their institution may be taken 
into consideration in their 
performance appraisals as public 
servants. This is unfortunate. The 
number of valid complaints and the 
type of information disclosed or not 
disclosed has more to do with the 
nature of the work of the department 
than the competence of coordinators. 


Attitude--Is It Important? 


In the fall of 1988, Paul Tetro, 
general counsel to the Information 
Commissioner, spoke at the Depart- 
ment of Justice Sixth Administrative 
Law Seminar. The text of his address 
follows: 


The Access to Information Act in 
comparison to similar statutes in other 
jurisdictions, appears to be good 
legislation. The American experience 
with freedom of information was 
studied and Canada benefitted from 
that example by including protection 
for the interests of third parties. 
Canada also wished to protect personal 
information and created a separate 
Privacy Act for that purpose. Finally, 
the Canadian Act provides a two-tier 
independent review process. 


But, is it working as well as it could? 
I think not! Are the attitudes of those 


who must deal with the Act at the 
root of the problem? In many cases, 
I think the answer must be yes and 
perhaps, as lawyers, we are all a little 
to blame from time to time. 


Section 2 of the Act provides: 


2.(1) the purpose of the Act 
is to extend the present laws of 
Canada to provide a right of 
access to information in records 
under the control of a 
government institution in 
accordance with the principles 
that government information 
should be available to the 
public, that necessary exceptions 
to the right of access should be 
limited and specific and that 
decisions on the disclosure of 
government information should 
be reviewed independently of 
government. 


(2) This Act is intended to 
complement and not replace 
existing procedures for access to 
government information and is 
not intended to limit in any way 
access to the type of govern- 
ment information that is nor- 
mally available to the general 
public. 


Mr. Justice Jerome in Re Maislin 
Industries Ltd. and the Minister of 
Industry Trade and Commerce, 
Regional Industrial Expansion [1984] 
1 F.C. 939 at page 943 held that: 
"... since the basic principle is 
to codify the right of public 
access to Government informa- 


tion two things follow; first that 
such public access ought not to 
be frustrated by the courts 
except upon the clearest grounds 
so that doubt ought to be 
resolved in favour of disclosure; 
second the burden of persuasion 
must rest upon the party 
resisting disclosure .. ." 


Nevertheless, from the complaints that 
we have seen, some officials still place 


more emphasis on the exemptions to 
the right of access than on the 


provision of the right to access. Others 


seem to believe that you only disclose 
information when you can’t find a 
way to exempt it. Indeed, 
classification under the security policy 
seems to be equated with exemption 
under the Act. Moreover there 
appears to be no attempt to 
distinguish between mandatory and 
discretionary exemptions. 


Subsection 2(2) states that the Act is 
not intended to replace existing 
procedures for access to government 
information. While some departments 
encourage the informal disclosure of 
information, we have one case where 
a departmental news release said that 
certain information was going to be 


made public, but the department made 
the information available only to those 


requesting it under the Act. 


In some respects, the Act is like a 
coin--it may be looked at 
(interpreted) from two sides. If you 
want to accomplish its purpose, to see 
that all information that can 
reasonably be disclosed is disclosed, 
you will exempt only that which 


10 


should be exempted. However if your 
goal is to disclose as little as possible, 
you will interpret the Act from the 
opposite point of view, you will 
exempt everything that can be 
exempted. In so doing, you may be 
thwarting the purpose of the Act. 


Attitude Can Cause Delay 


The attitude of the administrators of 
the Act can clearly be of great 
consequence. If these people want to 
fulfill the purpose of the Act they 
will expedite the processing of 
requests. Let’s look at some examples. 


The access process is initiated when 
someone makes a request in writing to 
the institution which controls the 
record. It isn’t difficult to determine 
which department controls the 
requested records provided the 
individual has a thorough knowledge 
of the machinery of government. But, 
if one has to depend on the Access 
Register there may be a problem. 
Some people find the Access Register 
difficult to use. 


Section 6 of the Act requires that a 
request contain sufficient detail to 
enable an experienced employee of 
the institution to identify the relevant 
records with a reasonable effort. Does 
the wording of the request really need 
Clarification, or is this an excuse to 
thwart the purpose of the Act? If it 
does need clarification, why not 
telephone the requestor instead of 
writing a letter? Could it not be done 
the day the request is received instead 
of waiting until the 30-day time limit 


has almost expired? If it did require 
clarification, was the change in the 
wording so material that it became a 
new request with a corresponding new 
30-day time limit, or should the 
original time limit not be allowed to 
stand? 


And when may an extension be 
claimed to process an access request? 
Legally, the extension need only be 
claimed before the original 30-day 
time limit expires. But is this helpful? 
When an extension is needed why not 
tell the requestor as soon as possible? 


When is a time limit extension 
justified? The Act (section 9) seems 
clear enough but the attitudinal 
approach to the wording becomes all 
important. 


9.(1) The head of a govern- 
ment institution may extend the 
time limit .. . for a reasonable 
period of time... if 


(a) the request is for a large 
number of records or neces- 
sitates a search through a large 
number of records and meeting 
the original time limit would 
unreasonably interfere with the 
operations of the government 
institutioncs s:.: 


These words clearly invite different 
interpretations. What is a reasonable 
extension of time? Since "reasonable" 
is an imprecise term, it usually has a 
minimum and maximum limit where 
time is concerned. For example, in a 
given situation, 15 days may be 


11] 


reasonable as a minimum and 60 days 
may be reasonable as a maximum. 


But the only reference to time 
extensions in Treasury Board’s Interim 
Policy Guide merely instructs 
institutions to inform the Information 
Commissioner each time an extension 
of longer than 30 days is taken. The 
Guide does not suggest that extensions 
should be for as short a period of 
time as is reasonable in the 
circumstances. There is no guidance as 
to what might be the minimum even 
if only a few extra days are required. 
As a consequence, extensions 
invariably are invoked for a minimum 
of 30 days and, if longer periods are 


required, they are in 30-day multiples. 


Section 9 also allows extensions when 
consultations are necessary to comply 
with the request that cannot 
reasonably be completed within the 
Original time limit. What does this 
mean? Subject to Treasury Board’s 
Guidelines there is ample scope for 
interpreting the meaning of 
"consultations", whether consultations 
are necessary, and whether they can 
or cannot reasonably be completed 
within the original time limit. 


I suggest: 


(a) where a portion of the records 
cannot be processed pending 
consultations with another government 
department, those records that have 
been processed should be released 
prior to the expiration of the time 
limits and an appropriate notice sent 
to the requestor; 
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(b) where an institution takes an 
extension which is reasonable in the 
circumstances (say 20 days) but in 
fact needs only five days to complete 
processing the request, the institution 
is at fault if it does not release on the 
sixth day. 


The Effect of Attitude on Exemptions 


Subsection 2(1) of the Act says that 
"necessary exceptions to the right of 
access should be limited and specific." 
However, we have seen that exemp- 
tions are often given wide and liberal 
interpretation, the opposite of what is 
required under the Act. 


Sometimes the problem starts when 
the requestor is told pursuant to 
subsection 10(2) that the institution 
neither confirms nor denies the 
existence of the records sought and if 
they existed they would be exempt. 
Clearly this provision is designed for 
those few instances where knowledge 
of whether the record exists would 
itself convey information and would 
cause injury. I suggest this provision 
only be used where: 


(a) the record(s), if existing, would be 
exemptable in total under one or more | 
of the exemptive provisions of the 
Act; and 


(b) confirmation of whether the | 
record exists would itself cause injury, — 
i.e. an injury related to one of the 
exemptive provisions in the Act. 


Section 25 Considerations 


The proper application of section 25 
continues to be one of the more 
contentious areas of the Act. The 
Federal Court of Appeal in its July 6, 
1988, decision in the case of Ken 
Rubin v. Canada Mortgage and 
Housing Corporation (Court file 
A-108-87) may have removed one 
misapprehension when it ruled that 
even though officials feel that records 
should be wholly exempted they are 
nevertheless under an obligation to 
review all records that are subject to 
the request to determine whether any 
portions of those records could be 
released. I think as well that the 
judgment means that where the 
exemption is a discretionary one, the 
discretion must be exercised on a 
case-by-case basis. In other words the 
head of an institution, on a case-by- 
case basis, may exercise the discretion 
and refuse to disclose information. 
However, the institution may not have 
a formal general policy which 
stipulates those instances where 
information will or will not be 
disclosed. 


Finally, there continues to be 
disagreement over the meaning of the 
words "and can reasonably be 
severed." This issue is before the 
Federal Court of Appeal and 
Clarification should be forthcoming. 
Until then our office will continue to 
urge that all possible information be 
disclosed. 


Third Party Information 


Section 20 would be the most 
important exemption if importance 
was measured by the number of 
applications launched for judicial 
review. In fact, two-thirds of all court 
cases are brought by third parties to 
block the disclosure of this type of 
information. 


These cases usually arise when the 
head of an institution proposes to 
disclose requested information after 
following the procedure prescribed by 
sections 27 and 28, and the third 
party files an application in Federal 
Court to block such disclosure. In 
these circumstances, I believe the 
government should: 


(a) actively pursue its decisions to 
disclose such information by seeing 
that the cases are dealt with as soon as 
reasonably possible. Moreover no 
pressure should be put on the 
requestors to intervene in the 
litigation. They are entitled to their 
anonymity and to have their rights (to 
information) defended by the 
government; 


(b) disclose all other requested 
information. Failure to do this delays 
the request and may deprive the 
requestor of the right to complain if 
the litigation takes more than a year 
to resolve. 


The decisions announced on July 8, 
1988, by the Federal Court of Appeal 


in the meat inspection cases (Court 
files A-1330, 1331, 1341, 1345 and 
1393-87) should help in the 
interpretation of the harms test 
stipulated in section 20. Mr. Justice 
Martin, in St. John’s Shipbuilding 
Limited and the Minister of Supply 
and Services (Federal Court File 
T-1682-87) said at page 7 of his 
reasons: 


"What the Applicant has 
established, in my view, is a 
possibility of prejudice to its 
competitive position. However, 
the possibility of prejudice to its 
competitive position does not 
meet the test established by 
MacGuigan J. in Canada 
Packers Inc. v. The Minister of 
Agriculture et al (Federal Court 
of Appeal, Court File No. 
A-1345-87) in which he found 
that one must interpret the 
exceptions to access in 
paragraphs (c) and (d) of 
subsection (1) of section 20 of 
the Act to require a reasonable 
expectation of probable harm. 
The expectation of harm which 
has been shown by the applicant 
in this matter has far too large 
an ingredient of speculation or 
mere possibility to meet the 
standard described by 
MacGuigan J." 


This test and the extent of section 20 
still leaves a great deal of scope for 
interpretation and argument since the 
most difficult part of the exercise may 
well be to properly apply the facts to 
the law. 
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However, I suggest that the harms test 
established by the decision in the meat 
packers case is important as well 
because the wording of the harms 
tests in 20(1)(c) and (d) is so similar 
to the wording of the harms tests in 
the rest of the Act. The burden 
imposed on the government to justify 
the refusal to withhold information is 
clearly higher than many had believed 
it to be. 


Finally 


It is not my intention to leave the 
impression that attitude is the sole 
cause of problems under the Act. 
There are others. For example there 
will be delays that seem to be 
impossible to overcome; there will be 
problems of interpretation where 
attitude is not a factor. There are a 
number of such problems before the 
Federal Court and more such applica- 
tions will probably be launched over 
the next few years. Nevertheless I 
believe that the approach or attitude 
of government advisors and 
administrators can have a positive 
effect on the operation of the Access 
to Information Act. 


Mr. Tetro’s speech was well received. 
Our office is aware of the difficult 
situation in which government lawyers 
find themselves. In the field of access 
to information, they must assist the 
government in upholding the prin- 
ciples of the Access to Information 
Act: that is, whatever is not ex- 


| 
| 


emptable should be released. However, | 


government lawyers are also required 
to advise administrators who believe 
disclosure should be resisted. 


Delays 


DEADLINES: WHAT WAS SAID 


Thus the bill sets down a precise deadline for responding to requests: 30 
days. At the same time it allows a government institution in certain 
specified circumstances to extend that deadline. So that no extension is 
decided upon arbitrarily, the bill provides for the Information 
Commissioner to intervene and to review the extension. Experience has 
shown that the too rigid deadlines of the United States legislation are 
systematically disregarded because they are not very realistic and cannot 
be enforced by the courts. I fully expect that in those instances, when a 
request can be met in fewer than 30 days, this would be done. I think 
there would be that kind of co-operation and help within the public 
service and the government. And the best way to ensure that the 
legislation is administered with enthusiasm and despatch is to protect the 
ability of the government to administer it within the law. And that is the 
philosophy behind that aspect of the bill. 


The Honourable Walter Baker, Q.C., P.C. 
11 December, 1979 

Appearing before the Standing 
Committee on Justice and Legal 

Affairs on Bill C-15 


The rationale for the time limits in of 1986 and one investigator is now 
the Act is clear: Parliament wanted assigned to deal exclusively with such 
release to be made within reasonable complaints. That approach has greatly 
periods of time. However, a govern- accelerated the processing of those 
ment institution that wishes to avoid complaints and resulted in a number 
disclosure of a particular record has of records being released earlier than 
everything to gain by delay and the they would otherwise have been. 


requestor has much to lose. 
The speeding up of our investigation 


Unfortunately, delays continue to of delay complaints helps but the 
present a major difficulty in com- elimination of the cause of delays is 
pliance with the Act and we therefore our goal. However, without a 
conducted a special examination of determined effort by government in- 
the problem this year. What follows stitutions, that is not likely to happen. 
are our findings. This is because delays are largely 


systemic in nature: it is the way the 
We began giving priority to delay and requests are handled that results in 
time extension complaints in the fall delays and the process can only be 


changed by government institutions, if 
the will and necessary resources are 
available. 


When our investigation confirms an 
unjustified delay we report the matter 
to the minister concerned and 
recommend the immediate release of 
the records, subject to possible 
exemptions. If that recommendation is 
not acted upon we use the right to 
apply to the Federal Court for a 
review of a so-called deemed refusal 
to pry the records loose. On eleven 
occasions during the reporting year we 
instructed counsel to commence legal 
action in cases of delay and, in all 
eleven cases, the records were released 
before the matter could be heard by 
the Court. 


Recently, we have, with some success, 
subpoenaed officials to explain the 
reasons for delays both before or after 
reporting our findings to ministers. 
The records were released promptly as 
a result of taking such drastic steps. 
However, one is left to wonder 
whether others who did not complain 
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have had to wait even longer and, it 
goes without saying, that these formal 
processes ought not to become routine 
for an office modelled on the 
ombudsman. Further, they are costly 
and time-consuming and time is of 
the essence for most access requestors. 


Usually, when we have resorted to 
legal action or the use of subpoena, 
the delay prompting the action was in 
the minister’s office or at the 
direction of the minister’s office. 
Departmental ATIP staff often have 
difficulty retrieving draft responses 
which have gone to the minister’s 
office for approval. It seems that 
ministers’ staff are not adequately 
briefed on the need for coping with 
the strict time limits imposed in the 
Act, nor are they always aware of the 
Information Commissioner’s statutory 
role and authority. 


During 1989-90, the Commissioner 
will seek meetings with deputy 
ministers to try to work out a solution 
to this particular problem. 


Se ee 
TIME LIMITS: WHAT WAS SAID 


I think you can have an unrealistic timeframe. The Americans have a 
10-day timeframe, but the 10-day timeframe is never respected, 
basically--or very rarely, according to the information that I have. I 
think this is more properly the type of thing that the parliamentary 
committee that is going to be examining the act over its first few years 
of implementation would want to have a look at and make 
recommendations on after they have seen the act in operation. 


I find it rather difficult to set a definitive period of time within which 
the head of the institution must give access to the record. Basically, if 
no notice is given the request is deemed refused and there are appeals to 
the Information Commissioner and from the Information Commissioner 
to the court. It is difficult to say, when you may have a request for a 
whole flood of material. I remember when I was solicitor general and a 
request came in from the Keable commission, for instance, for all the 
documents in possession of the RCMP in certain areas. The amount of 
time required to go through that is rather large, so it is rather difficult 
to give the undertaking that the answer must be given within a certain 
period of time. That is why we are trying to build into the clause the 
type of amendment recommended this morning, ensuring that notice be 
given to the Information Commissioner, which always gives the 
Information Commissioner the opportunity to ask questions. And there 
are limits set up in Clause 9(a)(b). You can go beyond the 30 days, 
having regard for the circumstances, if the request is for a large number 
of records, if consultations are necessary to comply with the request, and 
all that is reviewable by the Information Commissioner. That is the 
reason why I thought the additional safeguard of going the information 
commissioner route would be the appropriate way of handling the 
problem that has arisen and has been referred to in the committee. 


The Honourable Francis Fox, Q.C., P.C. 
11 June, 1981 

Appearing before the Standing 
Committee on Justice and Legal 

Affairs on Bill C-43 


The Act specifies that requestors be released. That statutory time limit 
must be given a reply within 30 days, of 30 days may be extended for a 
either giving them access to the reasonable period if the request is for 


records or explaining why they cannot a large number of records or requires 


a search through a large number of 
records and meeting the time limit 
would unreasonably interfere with the 
operations of the government 
institution. The time can also be 
extended if there is a need to consult 
another party who has an interest in 
the record and that such consultation 
cannot reasonably be completed within 
the statutory time limit. 


The key word is "reasonable." For 
example, there may be a legitimate 
need to consult but if that 
consultation can be done by telephone 
in a matter of minutes or hours it 
would be unreasonable to extend the 
time limit. The provision for 
extension is there to satisfy specified 
problems which the department would 
otherwise face in meeting the time 
limit. It is not there to be used as a 
convenient delay mechanism. The 
statutory time limit ensures that 
information is provided in a timely 
fashion and not at the convenience of 
the government institution. Abusing 
the time limits either by ignoring 
them or claiming unreasonable 
extensions is the same as denying 
access altogether. 


The Problem 


In the first five years of the existence 
of the Access to Information Act there 
were 362 delay and extension 
complaints representing 28 per cent of 
all complaints. Sixty per cent of them 
were found to be justified. 


This, however, tells only part of the 
story. Our files show that almost 17 
per cent of complaints about fees or 


exemptions also involve a delay about 
which no complaint was filed. The 
Act provides that information delayed 
is information denied. The 1987-88 
annual report highlighted the problem 
of delays and indicated that the 
number of complaints about delay and 
time extensions had increased 
disproportionately each year. Again 
this year, more than a third of our 
investigations dealt with complaints 
about delays and unreasonable time 
extensions. 


As a result, a general complaint about 
delays was initiated in September 1988 
to identify the problem and possible 
solutions. The objective was to 
determine whether there were 
systemic causes behind the frequent 
failure to comply with legislated 
deadlines for release of records. 


Method of Investigation 


Data covering the first five years of 
operation were gathered from 
Treasury Board and from our own 
sources. These data enabled us to 
identify 31 institutions which had 
received more than 120 requests 
during that period. Together these 
institutions had received 92 per cent 
of all the access requests. 


We then established a ratio of delays 
to total requests for each institution 
and selected nine for more detailed 
examination: National Archives, 
National Defence, Employment and 
Immigration, Finance, Health and 
Welfare, Indian Affairs and Northern 
Development, Revenue Canada 
(Taxation), National Capital 
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a, 


Commission and Supply and Services 

Canada. Five of these institutions had 
a high ratio of delays, three had a low 
ratio and the other was in the middle. 


The annual reports these institutions 
produced on the administration of the 
Act in the first five years of operation 
were reviewed together with all the 
complaint files. Interviews were 
conducted with the access coordinators 
and, in some cases, with others 
involved in the response process. 


The Result 


All those interviewed were helpful 
and cooperative. They discussed the 
reasons for delays as they saw them 
and offered suggestions to solve some, 
if not all, of the problems. 


The investigation identified the major 
problems to be staffing, the signing 
process, the consultation process and 
systems/resource problems. 


Staffing 


The largest single issue contributing to 
delays is the lack of human resources 

and the salary levels of those in some 

Access to Information/Privacy (ATIP) 
positions. 


Delays occur most frequently when 
the ATIP staff, or a particular 
Operational area in a government 
institution, has too many requests to 
manage at one time. This may happen 
because some positions are vacant or 
the number of requests has grown 
beyond the capacity of the staff to 


handle within the 30-day or extended 
time frames. 


During the year there have been many 
changes within the ranks of ATIP 
staffs as experienced personnel move 
to better paying positions and 
lower-ranked positions are then left 
vacant or filled by inexperienced 
people. 


A case in point is Indian Affairs and 
Northern Development which had a 
relatively low-paying level in the 
ATIP office and as a result 
experienced a 100 per cent change of 
staff over an 18-month period. Some 
of the positions remained vacant until 
they were recently upgraded. Clearly, 
staffing in this department was a 
major delay factor. 


When the Act came into effect in 
1983, many government institutions 
recognized the potential magnitude of 
the task facing them and asked 
Treasury Board for additional 
person-years (PYs). At that time they 
were told that no PYs would be made 
available until they had established 
the need based on actual experience 
and that whatever resources were 
committed to the access program had 
to come from existing personnel 
resources. AS a consequence most 
ATIP organizations were started with 
few people and they stayed that way. 
Others have only recently increased 
their staff. 


Some government institutions have 
recognized that additional staff is 
needed to manage the growing 


number of information requests. 
Revenue Canada (Taxation) was faced 
with a sevenfold increase in requests 
in 1987-88 and responded by adding 
five new positions in the ATIP section 
and additional person-years in the 
operational area most directly affected 
by the requests. 


National Defence has added three 
positions to its Access staff. Supply 
and Services has reacted to an increase 
in requests by adding six positions in 
the past year and it had plans to add 
three more but Treasury Board did 
not approve the latter increase. The 
National Capital Commission 
employed no person full-time on 
ATIP in the past but now recognizes 
that the number and complexity of 
requests warrant a full-time position. 
National Health and Welfare has 
added a position to the corporate 
ATIP Group and both National Health 
and Welfare and Employment and 
Immigration Canada have added 
person-years to the program areas 
where backlogs of access requests 
have developed. 


Responding to access requests within 
the statutory or extended time limits 
requires an adequately-sized and 
fully-staffed ATIP organization. Many 
institutions have recognized this and 
have taken the first steps towards 
resolving the problem. 


The Signing Process 
The legislation gives the head of the 


institution the authority to grant 
access or apply exemptions to records 


requested under the Act. It also 
permits the head of the institution to 
delegate such authority to one or more 
officers of the institution. We found, 
however, that the number and level of 
the officers to whom power has been 
delegated can have an effect on the 
time required to obtain the necessary 
signature. 


In four of the nine institutions we 
examined, the head of the institution 
has delegated the authority to release 
records and apply exemptions to the 
access to information coordinator. In 
three of these cases the institutions 
have low or better than average ratios 
of delay. In the fourth case the ratio 
is high but the delegation to the 
coordinator only occurred in 
December 1987 and before that the 
authority lay at the deputy minister 
level. In two other institutions the 
head has not delegated any authority 
to grant or deny access. At Finance, | 
the Minister signs all responses and 
only when he is absent for ten days or 
more is authority delegated to senior 
management. In Health and Welfare | 
the Deputy Minister recommends and 
the Minister approves all release 
decisions. 


) 
Retention of authority to release or | 
deny access at the top-most level | 
provides the head with maximum 
control over the content of responses 
but the price for that control is an 
increase in the number of clearance 
levels the response must pass through | 
on its way to the top and the | 
attendant risk of delay which | 
increases with each level of review. 
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Two recent cases in Health and 
Welfare Canada illustrate the point. In 
one, a notice to a third party was sent 
67 days after the request was received 
instead of within 30 days as required 
by the Act -- this because it took 34 
days to obtain deputy minister 
approval to send the notice. In the 
second case the response to a simple 
request was 15 days late because it 
took 26 days to obtain ministerial 
authority to release the record. 


At the other end of the scale is Indian 
Affairs and Northern Development 
where the authority is delegated to all 
managers down to directors general, 
regional directors general and 
directors who report to assistant 
deputy ministers. This represents 
about 40 people. We asked how the 
department achieved any consistency 
in its response decisions with such a 
large number of delegated officers. 
We were told that "with the increase 
in volume and complexity of requests 
over the years since the Act’s 
inception, it has evolved in practice 
that only one ADM and the ATIP 
coordinator actually exercise the 
authority." Thus, the department 
functions like many others and the 
question is why so many individuals 
are given the authority in writing but 
not in practice. 


Our conclusion is that the most 
effective delegation of power, to 
avoid delay, is where the authority to 
grant or deny access is given to the 
coordinator, particularly when this 
person holds a sufficiently senior 
position in the management scale and 


has direct access to the deputy head 
of the institution. Straightforward 
responses can be signed and released 
by the coordinator with the least 
possible delay while sensitive issues 
can be referred directly to the deputy 
head or the head for decision. 


The Consultation Process 


When one government institution 
consults another about records 
requested under the Act it normally 
gives the second institution a deadline 
for reply so that the first can meet its 
obligations under the Act. Generally 
speaking government institutions try 
to honour these deadlines because they 
know that next time they may be the 
ones seeking a quick reply from 
another department. 


It is less easy and sometimes 
impossible, however, to impose such 
deadlines when consultations are 
necessary with an agency of another 
government or nation. In these cases it 
is extremely difficult to determine 
how long any extension of the initial 
30-day time limit ought to be and 
many delays are the result of missing 
these extended time limits. 


Unfortunately, there is no simple 
solution. Institutions use their best 
judgment based on experience but 
theirs is an educated guess at best. 
Many institutions follow the practice 
of releasing what material they can by 
the deadline and advising the reques- 
tor that the decision on the remaining 
material will be made when the results 
of the consultation are known. 
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In some cases when a reply to a 
consultation has not been received by 
the deadline it may be acceptable to 
deny access pending receipt of the 
authority to release from the party 
being consulted. This could apply, for 
example, where a document was 
originally received in confidence from 
another government but there is 
reason to believe it may now be 
releasable. 


A letter from the Executive Secretary 
of the Security Review Committee to 
the Information Commissioner 
illustrates the dilemma an institution 
faces when control of the response is 
not within its power: 


"I think you know that our 
Chairman has a long history of 
personally supporting greater 
access for Canadians to their 
Government’s information. The 
Review Committee and its staff 
have made a great deal of 
long-secret information public 
during the last four years. I 
strongly believe that there is 
still far too much unnecessary 
secrecy. Yet, despite these 
attitudes and our best efforts, 
we have now had two 
complaints against us judged to 
be well-founded by your office. 


Though we must make forecasts 
about how much time will be 
required to respond to an 
applicant, we have no control 
over the departments doing the 
work. In such a situation, I 
cannot see how we can avoid 
being wrong fairly often. Surely 


it would be more sensible to 
decide whether complaints were 
well-founded based upon the 
actual time taken to respond, 
relative to the workload 
involved, rather than upon an 
initial forecast of the time 
required to respond. 


In any event, I think you should 
know that you have some very 
strong supporters of your 
mandate in this organization; 
supporters who find the process 
extremely frustrating." 


We do understand, but must always 
explain that whatever the past record 
of an institution might be, we must 
still deal with each complaint on its 
particular merits and the wording of 
the Act. 


The Act stipulates extensions must be 
for fixed periods and the institution 
receiving the access request must press 
the other party for a response within 
a reasonable, fixed time. While we 
sympathize with the difficulties the 
responsible institution may experience 
we have no choice other than to find 
a complaint justified when the time 
limit has been exceeded. 


| 
| 


Systems/Resource Problems | 


Other problems which contribute to 
delays are a lack of such technical 
resources as EDP tracking systems, 
poor record retrieval systems, a lack 
of operating instructions for the ATIP > 
function and decentralized response | 
systems which give coordinators little 
control over timing. 
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Tracking 


While lack of an EDP system may not 
be a primary cause of delay it 
contributes to the problem when other 
factors are present. For example, the 
lack of a computer system exacerbates 
the problem caused by a shortage of 
personnel and it may greatly extend 
the time required to prepare statistical 
and other returns, time which could 
otherwise be spent on processing 
access requests. 


Most large government institutions 
have computer tracking systems to 
help manage access requests. Some, 
like Supply and Services Canada and 
Employment and Immigration, have 
recently acquired such systems while 
others are planning to do so. Since 
many ATIP offices do not have 
enough personnel to begin with, 
labour intensive manual systems are 
not an effective means of tracking the 
progress of access requests. 


Retrieval 


Some institutions have difficulty 
identifying and retrieving records 
because of inadequate cataloguing and 
retrieval systems. This does not appear 
to be a major cause of delay but it is 
a contributing factor. 


The improvement of records manage- 
ment in government institutions is a 
high priority in the National Archives’ 
current five-year plan. A new training 
program in the field of records 
management is one of several 
initiatives designed to improve the 


Situation but inadequate retrieval 
systems problems will not be solved 
quickly. 


Instructions 


Almost six years after introduction of 
the Access to Information Act some 
government institutions have yet to 
publish operating procedures for the 
ATIP function. Again, this may not 
be a major factor contributing to 
delays but it can and does lead to 
problems when new ATIP staff and 
people responsible for reviewing 
records do not know what is required 
of them. 


Decentralization 


National Health and Welfare is the 
one department we are aware of with 
a decentralized ATIP system. At this 
department, requests may be 
addressed to the corporate access 
coordinator or to any one of eight 
branch coordinators. The ATIP 
coordinator and other resources in the 
branches are not under the control of 
the corporate coordinator. That person 
is not always aware of what requests 
have been received by a branch, what 
extensions have been invoked, what 
consultations are in progress or when 
the response is due. Even though all 
responses are routed through the 
corporate coordinator before going to 
the Minister for approval, the 
corporate coordinator does not 
exercise sufficient control over the 
process. This may change when the 
planned computer tracking system 
linking the corporate and branch 
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coordinators is installed but it remains 
to be seen what degree of effective 
corporate control can be exercised 
when the ATIP resources are not 
centrally controlled. 


Solution to the Delay Problem 


Our investigation has concluded that 
most delays are caused by shortages of 
trained staff, the procedures for 
obtaining signed authorizations and 
the need for consultation. 


Except in the case of some delays due 
to consultations, we believe the 
solution must be found within the 
institution concerned. Further, if 
delays persist after all other remedies 
have been exhausted the only solution 
is to commit enough resources to 
enable both ATIP and other 
departmental staffs to process access 
requests within the time constraints 
imposed by the Act. Coupled with a 
commitment of resources is the 
establishment of a signing process 
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which does not have so many approval 
levels making delays inevitable. 


The achievement of both these aims 
requires the strong support of both 
the head and deputy head of an 
institution. 


The head of the institution must be 
prepared to delegate others to make 
judgments on the release of records. 
Furthermore, when it is necessary to 
refer an access request to the head of 
the institution, the staff surrounding 
the head must be aware of the legal 
obligations imposed by the Act. 


Why The Process is Slow--Other 
Factors 


Two other factors lengthen the time 
between access request and receipt of 
records: the need for institutions to 
sever and release non-exempt portions 
and the duty to treat individuals and 
third parties fairly. 


SEVERANCE: WHAT WAS SAID 


[The department] informed me that "all the remaining records are exempt 
from disclosure in their entirety pursuant to subsections 13(1) and 
15(1)." 


It seems to me that this violates the principle of severability, given in 
section 25 of the Act. I also suspect that much of the severance that 
they have made could not be justified under 13(1) and 15(1). However, I 
cannot determine if this is in fact the case. It may have been possible for 
me to assess the reasonableness of the severances if the severances were 
discrete, leaving at least some of the context. I must say that, overall, 
[the department] seems to be ignoring more and more the principle of 
severability. It may be that they are overworked; it may be that, by so 


doing, access to records can be restricted by procedural means. 


I ask you, then, to investigate the above request. 


Section 25 requires the institution to 
disclose any part of the record that 
can "reasonably be severed from" the 
parts that are exemptable. 


This provision continues to cause 
problems. Records can be voluminous 
and institutions are reluctant to spend 
hours identifying and preparing for 
release of the non-exemptable parts. 
Often they claim that without the 
parts that are exempted the remainder 
is meaningless. 


We believe that only the requestor can 
say that part of the record is 
meaningless. For example, a subject 
heading may amount to meaningful 
information, despite the deletion of 
the material following the heading. 


A Complainant 
From a 1988 letter to the 
Information Commissioner 


The size of the record may convey 
something to the requestor, so the 
inclusion of blank numbered pages 
may be useful, although in some 
instances the size of the record may 
itself be exemptable. Material that 
indicates the length of a discussion, or 
the fact that a decision was not 
unanimous, will probably be useful to 
the requestor although the substance 
of the discussion or decision may have 
been exempted. 


Frequently our investigations have 
shown that institutions have not made 
the severance that we think should 
have been made. In these cases, we 
recommend that officials consider the 
application of section 25. Often we 
are then asked to specify those parts 
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of the record that we think should 

be severed and released. While we are 
willing to give examples to assist the 
institution, section 25 requires the in- 
stitution, not us, to examine the 
record and find the parts that 

the requestor is entitled to have. 
Nonetheless, institutions often release 
only the particular parts that we have 
specified as examples. This produces 
further protracted discussions and 
attempts to have institutions do what 
is required of them, while the 
requestor must continue to wait for 
records to which he or she is entitled. 


Institution officials may think that we 
are being unreasonable in our efforts 
to see that requestors get every word 
of a record that may be meaningful to 
them and which is not exemptable. 
When we cannot reach agreement with 
an institution, and the words in 
question seem unlikely to add 
materially to the information of the 
requestor, we will so tell the 
requestor. At the same time, however, 
we explain that the requestor must 
decide whether we should pursue 
release of the severable material. 


We believe we must continue to 
monitor closely application of section 
25. If we do not do so, there may be a 
tendency to less and less severance 
and, therefore, an unwarranted and 
improper failure to provide disclosable 
parts of requested records. 


The preceding page is taken from 
released records to indicate the 
amount of work and thought that 
must go into proper severance. 


THIRD PARTY RIGHTS 


The process is inevitably slowed down 
by the requirement in the Act to 
consider the rights of individuals and 
third parties whose information may 
be the subject of access requests. 


Records must be reviewed at the 
departmental level to ensure that no 
protected personal information is 
released under the Act. This may 
involve contact with the individual, 
departmental lawyers and the Privacy 
Commissioner. The Act sets out 
specific procedures for notifying third 
parties before an institution releases 
confidential business information. The 
third parties may consent or seek 
judicial review to try to prevent 
release. 


Similarly, the Information 
Commissioner must notify third 
parties and give them an opportunity 
to make representations before a 
recommendation for release is made to 
a minister. 


There can be no quarrel with the need 
to follow procedures that are intended 
to introduce a proper balance among 
competing interests. They are men- 
tioned here only to illustrate that one 
person’s right to timely release of a 
record may be severely hampered by 
another party’s right to try to block 
such disclosure. 


Third party procedures inevitably 
delay access requests and court 
procedures commenced by third 
parties cause particular problems of 
delay for access seekers. 


oa 


Third Party Rights to Block Release 


When a person requests records that 
contain information about a third 
party, it is possible that section 20 of 
the Act will apply. The section 
contains a prohibition (with some 
exceptions) against the disclosure of 
records where disclosure is likely to 
injure third parties. These include 
records containing trade secrets, 
confidential financial or commercial 
information supplied in confidence by 
the third party to the government, and 
other records where disclosure might 
reasonably be expected to prejudice 
the competitive position of the third 
party or interfere with negotiations by 
the party. 


When the institution examines the 
records requested and intends to 
disclose them, but believes that they 
might contain material described in 
section 20, it must, within 30 days 
after receiving the request, notify the 
third party and give it an opportunity 
to make representations against 
disclosure. 


The third party has 20 days in which 
to do this, following which the 
institution has a further ten days in 
which it must make a decision on 
whether it intends to release the 
record. The third party is notified of 
the decision, and if the decision is to 
release the records the third party has 
another 20 days after the notice is 
given in which to request a judicial 
review under section 44. The 
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government institution must notify the 
requestor when a review under section 
44 has been sought. 


Since the Act came into force there 
have been 133 applications under 
section 44. When one is filed the 
government institution is unable to 
provide the records to the requestor 
unless the application for review is 
withdrawn or judgment is given 
mandating release. 


This process frequently takes a great 
deal of time. An application under 
section 44 is heard at a date to be 
fixed by the Court, and the Court is 
unlikely to do so until one of the 
parties makes application for this to 
be done. 


In the 29 cases in which the Court has 
pronounced judgment the average 
time from the launching of the 
application to the date of the 
judgment was about two years. In 5] 
cases the third party withdrew the 
application for review before the case 
was heard. On average, the | 
withdrawal did not take place until 
more than a year after the application 
was made. 


The requestor, unless he or she 

chooses to become a party to the | 
action, is powerless to expedite | 
matters. The third party will probably. 
think its interests are best served by a. 
delay in hearing the case, thus putting 
off any possible court order for the | 
release of the record. The government 


institution may, for one reason or 
another, make no effort to bring the 
case on for hearing. At the end of the 
fiscal year there were 53 section 44 
cases outstanding, many of which 
have likely remained on the Court 
records because neither the third party 
nor the government institution has 
moved to expedite the hearing. 


Who is, or should be, responsible for 
seeing that section 44 applications are 
dealt with within a reasonable time? Is 
it the third party, which has applied 
for an order prohibiting release? Is it 
the government institution, whose 
willingness to comply with an access 
request has for the time being been 
thwarted by the application? Or is it 
the requestor, whose wish to have 
access to records continues to be 
frustrated? 


Requestors could, under subsection 
44(3), become a party to the review, 
and thus be able to apply to have the 
case heard without further delay. But, 
we believe, they should not have to do 
this. Treasury Board has recently 
publicly confirmed that the anonymity 
of requestors under the Act should be 
preserved. (Access to Information and 
Privacy Implementation Report No. 
15, January 18, 1989) We agree. And 
even if requestors do not object to 
disclosing their identities, there seems 
to be no reason that they should have 
to make special efforts to ensure that 
a disagreement between the govern- 
ment institution and the third party be 
speedily resolved. If the requestor 
chooses not to appear as a party, 


responsibility for eliminating undue 
delays must rest on either the 
government institution or the third 
party. 


Normally an applicant in any matter 
before a court has the conduct of it 
and responsibility for bringing it on 
for hearing. But, as we said, in section 
44 applications, delay serves the 
interests of the third party, and it 
would be unrealistic to expect it to 
expedite such a hearing. 


What is the responsibility of the 
government institution? It is under a 
Statutory duty to release records when 
a request is made under the Act, 
unless there is an exemption provided 
by the Act. It has examined the 
record and concluded that there is not 
an exemption that should be claimed 
(at least for certain parts of the 
record) and, particularly, that section 
20 does not apply. 


The institution is, because of the 
section 44 application, prevented from 
carrying out its duty under the Act 
until the application is heard and 
judgment given. Accordingly, we 
believe, the head of the institution is 
under a duty to see that section 44 
applications are reviewed by the Court 
as speedily as is practical. 


Should the Commissioner seek to 
intervene in section 44 cases? We 
could become a party under paragraph 
42(1)(c) with leave of the Court, and 
leave would likely be forthcoming if 
we could show that we had an 
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involvement in the matter or that a 
novel point of law affecting the 
operation of the Act was likely to 
arise. However, since the government 
institution had decided to release the 
records, and was only prevented from 
doing so by the action of the third 
party, we would probably not have 
received a complaint from the 
requestor. Indeed, in the vast majority 
of instances the first indication we 
have that a section 44 application has 
been launched is when we examine 
the Court register. We have no 
knowledge of the facts involved if we 
have not received a complaint. 
Frequently the arguments of the third 
party are in a confidential affidavit to 
which we would have no access unless 
we became a party. 


It would be quite impractical for us to 
inquire into the facts of the many 
section 44 applications, 49 of which 
were filed in this reporting year. Nor 
should we need to consider applying 
to intervene as a party. The 
government, in these cases, has taken 
the position that the records should be 
disclosed since they were not within 
section 20. We would certainly not 
argue against the government’s view, 
so that for us to intervene would be 
quite unnecessary so far as the issue 
before the Court is concerned. For us 
to become involved in the court 
proceedings would be to spend time 
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and money doing something that the 
institution should be doing. 

We are concerned that the government 
has not brought these cases on for 
hearing expeditiously. Our concern is 
serious because delay can mean a 
requestor is deprived of his or her 
rights. Section 31 of the Act requires 
that a complaint be made within one 
year from the time the request for the 
record is made. A third party, by 
making an application under section 
44, blocks the disclosure of records 
until final disposal of the action. As 
noted earlier, frequently this takes 
more than a year. 


Thus, the requestor is left unable to 
make a complaint under the Act and 
the failure of the government to press 
for timely disposition of the case has 
meant the loss of a requestor’s right. 


Delays in our Office 


A major portion of this report deals 
with the matter of delays generally in 
government institutions but we would 
be remiss if we did not acknowledge 
that this office has its share of 
delayed investigations. 


One problem is that not only is the 

number of complaints increasing but _ 
so is the complexity of the records | 
involved. In the early years only one, 
visit to a department was required to 


resolve most complaints. Now it takes 
on average between five and six visits. 


Another problem arises from the 
limitations on the delegation of 
investigations relative to international 
affairs and defence contained in 
subsection 59(2) of the Access to 
Information Act. 


The subsection reads: 


59.(2) The Information 
Commissioner may not nor may 
an Assistant Information 
Commissioner delegate the 
investigation of any complaint 
resulting from a refusal by the 
head of a government institution 
to disclose a record or a part of 
a record by reason of paragraph 
13(1)(a) or (b) or section 15 
except to one of a maximum of 
four officers or employees of 


the Commissioner specifically 
designated by the Commissioner 
for the purpose of conducting 
such investigations. 


The investigators assigned to these 
investigations carry a heavy caseload 
not only because of the limitation in 
their number but also because the 
sections mentioned relate to interna- 
tional relations or defence, and 
complaints in those areas generally are 
complex and usually concern 
voluminous records. The result is an 
even greater backlog of these type of 
complaints. 


Delayed investigations contribute to 
the frustrations of those who seek 
access to government records and we 
are acutely aware of the need to 
improve our response time to 
complaints. 
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SUMMING UP 


ON PATIENCE: WHAT WAS SAID 


To turn around a huge loaded oil tanker steaming full speed ahead is 
child’s play when compared with the difficulty of engineering a 
significant change of direction for the ship of state. The latter task is 
beyond the capacity of particular governments between elections. It is a 
task for decades of clear-sighted leadership possessed of a vision of an 
alternative relationship between state and society. 


Alan Cairns 


"The Embedded State: State-Society Relations in Canada" 
from State and Society: Canada In Comparative Perspective 
Keith Banting, Research Coordinator, p.57, Vol.31, 1985 


The Canadian experience with 
freedom of information bears out the 
truth of those words. After six years, 
it still appears that those who pressed 
for the enactment of what became the 
Access to Information Act were ahead 
of their times. Will the year 2001 be 
the year Canadians can finally take 
the right to access to information for 
granted? 


The Canadian Access to Information 
Act is one of the best access laws in 
the world. This is partly because the 
Act gives the Information 
Commissioner direct access to all 
records subject to the Act and to all 
administrators. Our investigators 
review the records that are in issue 
and try to persuade the government 
institutions to abide by the time limits 
and to release everything that is not 
subject to exemption. They insist on 
adherence to the severability principle 
because, to do otherwise, amounts to 
taking the path of lesser resistance, 
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that is, substituting our judgment 
arbitrarily for that of the information 
seeker. 


Consequently, both the government 
and the bureaucracy may consider the 
Act more intrusive than they would a 
law that provides for judicial review 
in the first instance. 


Open government costs money and 
requires a positive attitude. Canada’s 
federal government has taken some 
steps forward in its commitment to 
enhance the status of its access 
coordinators and in its plans to create 
a training program on access and 
privacy. They have also provided 
more staff for our office, another 


positive sign of its willingness to assist 


users of the Act. 


Could it be that there has been an 
order to the helmsman to sharply 
change course? 
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Complaints by Number 


THE NUMBERS 


Since the Access to Information Act 
came into effect July 1, 1983, 4,535 
complaints have been received. 

Table 1 shows the status of complaints 
while the other tables show their 
distribution and disposition. 


Of the 2,811 complaints received this 
year, 2,235 concerned a series of 
related access requests made to one 
department. 


Table 1 
STATUS OF COMPLAINTS 


April 1, 1988 to March 31, 1989 


PENDING FROM PREVIOUS YEAR 


OPENED DURING THE YEAR 


COMPLETED DURING THE YEAR 


PENDING AT YEAR-END 


THE TERMINOLOGY 


Unlike civil court proceedings, where 
a plaintiff’s case is either allowed or 
dismissed, or criminal proceedings 
where an accused is found guilty or 
not guilty, complaints before the 
Information Commissioner are dealt 
with by mediation, a process which 
leads to a variety of findings, 
dispositions and results. 


The complaint category describes the 
kind of complaint we dealt with. Most 
complaints concern a government 
institution’s refusal to disclose all or 
part of a record requested under the 
Act, but we are also required to 
investigate complaints about extended 
time limits to respond, fees assessed, 
the language of records disclosed, 
publications required under the Act 
and other related matters. 


Our finding is our assessment, on the 
merits, whether a complaint was 


justified or not justified. The 
complaint may be relatively 
minor--one page exempted out of 
several hundred--or may be rectified 
immediately by the department. In 
making our finding, however, we ask 
ourselves whether the complainant was 
justified in lodging the complaint. It 
is not for us to decide whether the 
single page that the department 
withheld and the complainant was 
concerned about really was not very 
important. 


The disposition of a complaint 
describes what we did about it. We 
attempt to mediate disputes between 
the complainant and the government 
institution concerned to achieve an 
acceptable resolution. If these efforts 
are not successful, the complaint will 
be reported to the head of the 
government institution as well- 
founded and, depending upon the 
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circumstances, specific remedial action 
may be recommended. If we find a 
complaint to be not justified, it is 
dismissed with no further action 
required by the government institution 
involved. Occasionally complaints are 
discontinued or abandoned while our 
investigation is still in progress. In 
such instances our finding will depend 
upon the merits of the case as we 
were able to assess them up to the 
time that our investigation was 
terminated. 


The result of the complaint is the 
action taken by the government 
institution following our investigation. 
In many instances no action was 
required because steps had been taken 
to rectify the matter complained about 
as soon as we became involved. 


A government institution is a 
department or agency listed in 
Schedule I of the Access to 
Information Act and is therefore 
subject to the Act. A reference to 
"The Minister" usually means the 
member of Cabinet responsible to 
Parliament for the particular 
government institution but in some 
cases means the person designated by 
regulation under the Act as the head 
of the government institution. For 
example, the Chairman of the 
Canadian Aviation Safety Board is the 
head of that government institution. 


COMPLAINT CATEGORY 


The Information Commissioner is 
required to receive and investigate 
complaints about the following: 


Refusal to Disclose 


Complaints from persons who have 
been refused access to a record 
requested under the Act or a part 
thereof. These complaints include 
matters such as the ground under the 
Act cited by the government institu- 
tion to exempt the record from 
disclosure or to exclude it from the 
ambit of the Act, inability to find the 
requested record immediately, or the 
failure to provide an acceptable reason 
for non-disclosure. 


Delay (Deemed Refusal) 


Complaints from persons who allege 
that they have not been given a 
response to their access request within 
the time limits prescribed under the 
Act. (If a response is late, the 
government is deemed to have refused 
disclosure.) 


Time Extension 
Complaints from persons who consider 


extensions of time limits to respond to 
access requests to be unreasonable. 
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Fees 


Complaints from persons who have 
been required to pay fees under the 


Act which they consider unreasonable. 


Language 


Complaints from persons who have 
not been given access to a record in 
the official language requested or 
have not been given access in that 
language within a period of time that 
they consider appropriate. 


Publications 


Complaints in respect of the Access 
Register, periodic bulletins or other 
publications which the government is 
required under the Act to make 
available throughout Canada. 


Miscellaneous 
Complaints in respect of any other 
matter relating to requesting or 


obtaining access to records under the 
Act. 
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FINDING 
Justified 


We found merit in the complaint. A 
legal right had been denied or the 
spirit of the Act had not been 
followed. 


Not Justified 


We were unable to find any denial or 
legal rights or unfair treatment. In 
some instances, the complaint was 
outside the Commissioner’s mandate. 


DISPOSITION 
Reported as Well-Founded 


We were not able to achieve a 
satisfactory resolution through 
mediation. The Commissioner reported 
the findings of the investigation to the 
Minister, along with any recommen- 
dations for remedial action which the 
Commissioner considered appropriate. 
In some instances it was too late for 
mediation or remedial action. A report 
was made to the complainant. 


Resolution Mediated 


During the course of the investigation 
the complaint was found to be 
justifiable in whole or in part and was 
resolved through mediation. The 
government was persuaded to take 
some remedial action which the 
Information Commissioner considered 
to be an acceptable solution to the 
complaint. A report was made to the 
complainant and to the government 
institution. It was not necessary to 
make a report or recommendation to 
the Minister. 


Discontinued 


Our investigation was terminated at 
the request of the complainant or was 
abandoned by the complainant before 
its merits could be fully determined. 
Discontinued cases are dismissed as 
unjustified unless it was reasonably 
clear at the time our investigation was 
terminated that there was some merit 
to the complaint. A report was made 
to the government institution and to 
the complainant, where feasible. 


Dismissed 


Because we did not consider the 
complaint justified, no further action 
by the government institution was 
called for. No recommendation was 
made to the Minister. A report was 
made to the complainant and to the 
government institution about the 
investigation. 


RESULT 
Remedial Action 


Remedial action was taken (or 
proposed) by the government 
institution and we were satisfied that 
this action was sufficient to rectify 
the matter complained about. 


Insufficient Action 


Although we recommended that the 
government institution take some 
remedial action in response to the 
complaint, the Minister refused to 
implement our recommendation, or 
the action taken (or proposed) was 
inadequate or inappropriate. 


No Action Required 


In the circumstances it was not 
necessary or not possible for any 
remedial action to be taken. In some 
instances the government institution 
had resolved the complaint before we 
became involved, or it was too late to 
do anything about the complaint. 
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Table 2 
FINDINGS, DISPOSITIONS AND RESULTS OF COMPLAINTS 
(BY COMPLAINT CATEGORY) 


April 1, 1988 to March 31, 1989 


FINDING JUSTIFIED NOT | NOT JUSTIFIED | 


| RE- 
DISPOSITION ISOLUTION 
1REMED IAL REMEDIAL 

RESULT ACTION | ACTION 


REFUSAL 
TO 
DISCLOSE 


DISCON- DISCON- 
TINUED TINUED 


REPORTED TO MINISTER 
AS WELL- FOUNDED 


©o 
W 


DELAY 
(DEEMED 
REFUSAL ) 


TIME 
EXTENSION 
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HOW DO OUR FINDINGS REFLECT 
ON THE GOVERNMENT 
INSTITUTION? 


It is difficult to assess a government 
institution’s performance under the 
Act simply by looking at the numbers 
of complaints we consider justified 
and not justified. 


As can be seen from our case 
summaries, many justified complaints 
entail serious breaches of rights under 
the Act or manifestly improper 
treatment of access requests. Others 
are less serious in nature. Occasionally 
government access to information 
officials will say that it seems unfair 
for us to consider a complaint about 
One aspect of an access request to be 
justified when the request in all other 
respects was handled properly. It may 
also seem unfair to tag a complaint as 
justified when the government 
institution took immediate steps to 
remedy the complaint and did so to 
the complainant’s satisfaction. 


Our statutory mandate under the 
Access to Information Act is to 
investigate and report on the 
complaint as it was lodged with us. 
Our finding is not altered because the 
matter complained about may seem 
insignificant or because we considered 
Only one portion of the complaint to 
be justified. However, wherever 


possible we try to point out the 
positive aspects of the manner in 
which a request was dealt with. 


By the same token, we do not make 
findings in respect of matters not 
complained about, even though in the 
course of our investigation we may 
notice, for example, that an improper 
time extension has been invoked or a 
statutory time limit has been 
exceeded. 


When looking at the numbers of 
complaints against a government 
institution, one must also bear in mind 
how many access requests they have 
processed (the Treasury Board 
maintains this data) and the nature of 
the organization. Departments such as 
Revenue Canada deal with 
confidential taxpayers’ information 
which they must exempt, and in doing 
so tend almost to invite complaints. 


This year we have expanded Table 3 
to show another feature of the 
performance of individual government 
institutions--the results of complaints. 


It is significant to note that in the 
vast majority of cases no further 
action was required by the institution, 
either because the complaint was not 
justified or because action had already 
been taken by the time we became 
involved. 
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Table 3 
FINDINGS AND RESULTS OF COMPLAINTS 
(BY GOVERNMENT INSTITUTION) 


April 1, 1988 to March 31, 1989 


NOT 


INSUF - 
RESULT FICIENT 
ACTION 


REMEDIAL 
ACTION 


AGRICULTURE 
ATOMIC ENERGY OF CANADA LIMITED 
ATOMIC ENERGY CONTROL BOARD 
CANADA COUNCIL 
CANADA MORTGAGE & HOUSING CORPORATION 
CANADIAN AVIATION SAFETY BOARD 
CANADIAN COMMERCIAL CORPORATION 
CANADIAN HUMAN RIGHTS COMMISSION 
CANADIAN INTERN'L DEVELOPMENT AGENCY 
CANADIAN RADIO-TELEVISION 

AND TELECOMMUNICATIONS COMMISSION 
CANADIAN SECURITY INTELLIGENCE SERVICE 
COMMUNICATIONS 
CONSUMER AND CORPORATE AFFAIRS 
CORRECTIONAL INVESTIGATOR 
CORRECTIONAL SERVICE OF CANADA 
EMPLOYMENT AND IMMIGRATION 
ENERGY, MINES AND RESOURCES 
ENVIRONMENT 
EXTERNAL AFFAIRS 
FEDERAL BUSINESS DEVELOPMENT BANK 
FISHERIES AND OCEANS 
FINANCE 
FOREIGN INVESTMENT REVIEW AGENCY 
HEALTH AND WELFARE 
INDIAN AFFAIRS & NORTHERN DEVELOPMENT 
INSURANCE 
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[ wor | 
FINDING JUSTIFIED usr 1F1e0| 


INSUF - 
FICIENT 
ACTION 


REMEDIAL 
ACTION 


RESULT 


INVESTMENT CANADA 

JUSTICE 

LABOUR 

NATIONAL CAPITAL COMMISSION 
NATIONAL DEFENCE 

NATIONAL ENERGY BOARD 

NATIONAL PAROLE BOARD 

NATIONAL RESEARCH COUNCIL 
PRIVATIZATION AND REGULATORY AFFAIRS 
PRIVY COUNCIL OFFICE 

PUBLIC ARCHIVES 

PUBLIC SERVICE COMMISSION 

PUBLIC WORKS 

REGIONAL INDUSTRIAL EXPANSION 
REVENUE CANADA (CUSTOMS AND EXCISE) 
REVENUE CANADA (TAXATION) 

ROYAL CANADIAN MINT 

ROYAL CANADIAN MOUNTED POLICE 
SECRETARY OF STATE 

SECURITY INTELLIGENCE REVIEW COMMITTEE 
ST. LAWRENCE SEAWAY AUTHORITY 
SOLICITOR GENERAL 

SUPPLY AND SERVICES 

TARIFF BOARD 

TRANSPORT 

TREASURY BOARD 

MULTIPLE DEPARTMENTS 
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Table 4 
GEOGRAPHIC DISTRIBUTION OF COMPLAINTS 
(BY LOCATION OF COMPLAINANT) 


April 1, 1988 to March 31, 1989 


Northwest 
Territories 


Newfoundland 
2h 
British 
Columbia 
48 Alberta Quebec 
Manitoba 


18 


(\ Prince Edward 
woe : Island 
194 A e/ 6 

Ca) 


Nova Scotia 


Ontario 


8 


New Brunswick 


National 8 
Capital 
Region 


OUTSIDE CANADA 34 171 
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Cabinet Confidences (Section 69) 


The Access to Information Act does 
not apply to confidences of the 
Queen’s Privy Council for Canada 
--Cabinet confidences, as described in 
section 69--even though these records 
may be under the control of a 
government institution. Thus, the 
government may cite this provision 
when refusing disclosure of such a 
record requested under the Act. 


The Information Commissioner, 
during a complaint investigation, has 
the authority, notwithstanding any 
other Act of Parliament or any 
privilege under the law of evidence, 
to examine any record to which the 
Act applies. However, Cabinet 
confidences are subject to the 
"normal" laws of evidence, including 
the Canada Evidence Act. Under that 
statute, a Minister of the Crown or 
the Clerk of the Privy Council can 
certify in writing to a court, or other 
authority with the power to compel 
production of information, that the 
information sought constitutes a 
Cabinet confidence and does not have 


to be produced. As a result, when we 
receive a complaint involving 
non-disclosure of Cabinet 
confidences, we accept the fact that a 
government institution may refuse to 
let us examine the records in question. 


Upon request, the Minister responsible 
for the government institution 
involved, or the Clerk of the Privy 
Council, will certify to the 
Information Commissioner in writing 
that the records fall within the 
description in section 69 of the Act 
and therefore are not subject to 
disclosure even to the Commissioner. 


Of the 642 complaints investigated 
and reported on this year, 35 involved 
claims of Cabinet confidence, usually 
in conjunction with other grounds for 
refusing disclosure. In 19 cases the 
non-disclosure complaint was dis- 
missed completely, while 16 cases 
resulted in a mediated resolution. We 
did not recommend disclosure of any 
records claimed by a government 
institution to be Cabinet confidences. 


Table 5 
COMPLAINTS INVOLVING REFUSAL TO DISCLOSE 
CABINET CONFIDENCES 


April 1, 1988 to March 31, 1989 


DISPOSITION OF THE DISCLOSURE |RESOLUTION | 
CABINET CONFIDENCE EXCLUSION RECOMMENDED} MEDIATED - 


| 
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Case Summaries 


This report summarizes 20 cases 
typical of those dealt with by the 
three commissioners between 

April 1, 1988 and March 31, 1989. 
Each case has a caption to help 
readers identify particular interests. 
Also shown at the beginning of each 
case are such particulars as the 
department involved, the nature of the 
complaint and the outcome. These 
items form the basis for the annual 
Statistical tables produced in the 
Complaints by Number section. 


Third Parties Get Second Chance 


File: 0524 

Institution: External Affairs 

Complaint: Refusal - [20(1)(b), (c), 
(d)] 

Finding: Justified 

Disposition: Reported as 
Well-Founded 

Result: Remedial Action Taken 


An individual made a request under 
the Access to Information Act to the 
Department of External Affairs for 


"copies of export permits for 
goods that fall under section 7 
of the Export Control List 
[military hardware] for the 
period beginning January 1, 
1984, to the present for 
..Angola, Central African 
Republic, Chad, Ethiopia, 
Namibia, Uganda, Zimbabwe, 
El Salvador, Haiti, Pakistan, 
Libya, Iraq, Iran, Lebanon, 
Syria, Yemen (People’s 
Democratic Republic)." 
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Export permits indicate the name of 
the exporter, the destination of the 
goods, their country of origin, a 
description of the goods, their 
quantity and approximate value. 
Permits are necessary to export goods 
on the Export Control List but a 
permit is simply permission and does 
not mean that the goods actually were 
shipped. 


External Affairs exempted everything 
except the permit number and date of 
issue on the ground that disclosure 
would reveal commercial information 
provided to the government in 
confidence by a third party, or 
information which could be materially 
injurious to a third party, prejudice 
its competitive position or interfere 
with contractual or other negotiations. 


When External Affairs consulted the 
third parties about disclosure, most 
objected, explaining that the 
information in the export control 
permits was provided in confidence 
and has consistently been treated that 
way by them. In some cases the third 
parties pointed out that the terms of 
their contracts, or the laws of foreign 
countries, impose an obligation of 
confidentiality. They also argued that 


in the business of military goods, their | 


market activities and prices generally 
are not known to their competitors, 
and disclosure even of the fact that a 
third party proposes to export to a 
particular country could be damaging 
to its competitive position or to 
contractual negotiations in which it is 
involved. We accepted these 
explanations and did not recommend 


disclosure over the third parties’ 
objections. 


However, we did not agree that copies 
of permits to export goods should be 
withheld from disclosure in five cases 
where the relevant third parties, 
having been given notice of the 
department’s intention to disclose and 
the opportunity to present reasons 
against disclosure, failed to do so. Of 
these five, three even consented to 
disclosure. 


Yet, External Affairs officials refused 
to release these records on the ground 
that, even though third party "A" 
consents or has no objection to 
disclosure about its own export 
permit, External Affairs should not 
disclose the record because disclosure 
could have an adverse effect on third 
parties "B", "C", and so on. 


The officials said that the Minister 
could refuse disclosure where he 
believes it is in the third parties’ best 
interests. They also pointed to the 
"mosaic effect" whereby information 
released about some of the third 
parties would reveal a pattern which 
would disclose information about 
Other third parties. No evidence 
supported this argument and it was 
not one which we found intrinsically 
credible. To the contrary, the 
representations made by many third 
parties spoke strongly about the effect 
which disclosure of their own export 
permits would have on their own 
competitive position but none of them 
even suggested that they would be 
adversely affected by the disclosure of 


export permits dealing with other 
exporters. 


After more than two years of 
meetings and exchanges of 
correspondence, we recommended to 
the Secretary of State for External 
Affairs that he disclose to the 
complainant full copies of the export 
permits requested under the Act 
where the relevant third party had no 
objection. 


The department responded: 


"We are seeking comprehensive 
legal advice and are also 
consulting again with the 
companies to whom the export 
permits in question were issued. 
We are of the opinion that too 
much time has passed since our 
earlier correspondence with the 
companies. Furthermore, the 
political sensitivities of some of 
the export destinations for the 
goods being exported has 
changed and it would not be 
correct to disclose documents 
today on the basis of approval, 
or no comment, in response to 
departmental correspondence 
sent over two years ago." 


This concerned the Commissioner. We 
of course would not favour disclosure 
if a third party had given an 
uninformed consent or had been 
tricked or misled into consenting to 
disclosure, but we felt that the 
department should consider seriously 
the prejudicial effect on the rights of 
the requestor where a third party is 
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asked whether it wants to reconsider 
the whole matter. The third party’s 
perception of a lot of red tape, from 
which it could extricate itself simply 
by withdrawing consent, could have a 
coercive effect which could be as 
unfair to the requestor under the 
Access to Information Act as an 
uninformed consent would be to the 
third party. We suggested that the 
change in circumstances referred to 
by the department would have to be 
very grave indeed to warrant the 
prejudicial effect which such action 
would likely have on the requestor’s 
rights under the Act. 


External Affairs nevertheless went 
ahead with further consultations and 
reported that three of the exporters 
had indeed changed their minds and 
were now asking that External Affairs 
not disclose the information provided 
on their export permit applications. 
The fourth reiterated its consent to 
disclosure and the fifth did not reply 
at all. Records about the fourth and 
fifth exporters were disclosed to the 
complainant. 


We reported to the complainant that 
the department was unfair in its 
handling of the request by refusing to 
disclose records where initially there 
was no protest and then by effectively 
coaxing third parties into objecting to 
disclosure. However, it would have 
been equally unfair to recommend 
disclosure where there is reason to 
believe that a third party has a 
legitimate objection and for this 
reason only we did not do so. 
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Exemption May Depend On Context 


File: 0644 

Institution: External Affairs 
Complaint: Refusal - [16(1)(a)(i)] 
Finding: Not Justified 
Disposition: Dismissed 

Result: No Action Required 


It is an accepted principle of access to 
information that use of an exemption 
may depend upon the context in 
which information appears. A 
journalist asked the Department of 
External Affairs for all records related 
to the monitoring of a certain 
corporation’s activity, including export 
permits, inspection reports, warnings — 
about import/export controls and 
related correspondence with United 
States officials. One document was | 
withheld on the ground that it | 
contained information obtained or 
prepared by an investigative body in 
the course of lawful investigations | 
pertaining to the detection, prevention 
or suppression of crime. | 
When the journalist complained about | 
this exemption, we questioned its | 
validity because the document initially 
had been prepared by the Department | 
of External Affairs and subsequently | 
given to the investigative body. We | 
thought it would be unfair for 
External Affairs to exempt an 
otherwise innocuous record from 
disclosure simply because an 
investigative body had requested and | 
obtained the same information. Was it» 
possible that by claiming the | 
exemption External Affairs had in 
effect disclosed that an investigative 


body was interested in the document, 
effectively creating a ground for 
withholding it where none existed 
before? 


Our inspection of the document found 
that it had been prepared solely for 
the investigative body and its contents 
made this obvious; consequently, the 
exemption was legitimate and our 
concern unfounded. 


Income Tax Records Remain Secret 


File: 0792 
Institution: Revenue Canada 
(Taxation) 
Complaint: Refusal - [16(2)(c), 
Zl GlGave (by W202, 2461) ] 
Finding: Not Justified 
Disposition: Dismissed 
Result: No Action Required 


A lawyer acting on behalf of 
corporation X asked Revenue Canada 
for records dealing with corporation 
X’s forgiveness of a loan owed by 
corporation Y, including audit 
working papers and other internal 
documents used by Revenue Canada. 
The lawyer complained to our office 
when Revenue Canada exempted 
portions of the requested records 
under subsection 24(1) [disclosure is 
restricted under another 
Statute--section 241 of the /ncome 
Tax Act], paragraph 16(2)(c) 
[disclosure could facilitate the 
commission of an offence], 

paragraph 21(1)(a) [advice or 
recommendations developed for a 
government institution] and section 22 


[tests or auditing procedures would be 
prejudiced by disclosure]. 


We found each of the exemptions to 
be valid, and explained our findings. 


Subsection 24(1) 


The complainant was concerned about 
the mandatory nature of the 
exemption of records requested under 
the Access to Information Act even 
though the statute triggering the 
operation of section 24 is not itself a 
complete bar to disclosure. In this 
vein, the complainant pointed out that 
subsections 241(3) and (5) of the 
Income Tax Act permit the Minister 
of National Revenue to disclose 
information for court proceedings 
relating to the administration or 
enforcement of the Income Tax Act. 
We did not agree, however, that these 
provisions permitted disclosure under 
the Access to Information Act. The bar 
on disclosure of information under 
section 241 of the Income Tax Act is 
removed only for court proceedings 
and not for other purposes. 


Thus while a Revenue Canada official 
would not be forbidden from 
disclosing information in conjunction 
with court proceedings, this did not at 
the same time mean that section 24 of 
the Access to Information Act ceased 
to have effect. Even though the 
lawyer might be entitled to gain 
access to the records about his client 
in the course of court proceedings, we 
did not agree that this gave the lawyer 
and his client a special privilege under 
section 24 of the Access to 
Information Act. 
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Paragraph 16(2)(c) 


The lawyer did not question the 
government’s right to withhold 
information on the ground that 
disclosure could reasonably be 
expected to facilitate the commission 
of an offence, including information 
on the vulnerability of particular 
computer or communication systems 
or methods employed to protect such 
systems. However, he did want to 
know why such information was in 
his client’s tax files. 


This was a case where an explanation 
of the nature of the information 
provided the answer. Revenue Canada 
uses a variety of codes on information 
in its files. While these codes may 
mean nothing to an "outsider", their 
disclosure in conjunction with other 
information in case after case could 
facilitate the commission of a 
tax-related offence by a person 
piecing together all such information. 
The government has no way of 
controlling the subsequent disclosure 
of information obtained by any 
requestor under the Act and it is 
reasonable for Revenue Canada to 
consider a "worst case scenario" when 
deliberating upon the disclosure of 
coded information in its files. 


Paragraphs 21(1)(a) & (b) 
The lawyer believed it unfair to use 
these exemptions because practically 


anything in a taxpayer’s income tax 
file could fall within the broad 
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definition of advice and 
recommendations or consultations and 
deliberations. We agreed that there is 
a potential for abuse, but assured the 
lawyer that Revenue Canada used 
section 21 sparingly and, more 
importantly, with justification. After 
examining the records, we concluded 
that a legitimate interest exists in 
maintaining candour in such 
departmental records. While there is 
some merit to the argument that a 
taxpayer should be entitled to a clear 
understanding of the issues and facts 
as understood by the department, any 
decisions affecting the taxpayer as a 
result of information in such 
documents are subject to scrutiny by 
both the taxpayer and the courts. 


Section 22 


The argument supporting an 
exemption of portions of the 
requested records on the ground that 
they contained information relating to 
tests or auditing procedures where 
disclosure would prejudice the use of 
results of such tests or audits was 
similar to that concerning the security 
of Revenue Canada’s information and 
computer systems. 


It could be prejudicial to disclose 
portions of the records which might 
by themselves, or in conjunction with 
other disclosed records, reveal 
procedures or techniques used by the 
department to determine whether an 
audit should be conducted. We found 
that the exemption was legitimate. 
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While we were inclined to dismiss the 
complaint, we suggested to the 
complainant that he pursue the issue 
under section 241 of the Income Tax 
Act which allows disclosure for the 
purposes of court proceedings. 


Minister Volunteers Disclosure 


File: 0826/8 

Institution: Energy, Mines and 
Resources 

Complaint: Refusal - General 

Finding: Not Justified 

Disposition: Dismissed 

Result: No Action Required 


In response to a request, the 
Department of Energy, Mines and 
Resources told a journalist that it had 
no specified records about "the costs 
associated with, or arising from, the 
Minister of Energy, Pat Carney’s visit 
to Vancouver in May 1986 during 
which visit she attended Expo ’86." 


However, the department had 
contacted her office for such details 
and attached a copy of a letter from 
the Minister with a breakdown of 
expenses by category. The 
complainant then requested invoices 
of the expense items. Once again, the 
Minister’s office provided these to 
departmental officials who passed 
them on to the journalist. 


The journalist subsequently 
complained to our office because the 
department had to get the records 
from the Minister and questioned 
whether the accounting system was so 
bad that the department did not keep 


its own documents about expenses 
paid. 


After our investigation we told the 
journalist that under Cabinet 
Directive 64 ministers are required to 
provide to their departments only 
periodic accounts of travel and other 
expenses, not copies of all receipts, 
invoices and records of specific trips. 
The detailed records given to the 
complainant, including items paid by 
the Minister personally, were provided 
voluntarily by the Minister for 
disclosure. (The House of Commons 
and ministers’ offices are not subject 
to the Access to Information Act.) The 
department and the Minister had 
actually gone beyond the requirements 
of the Act to provide these records. 
Thus, we dismissed the complaint. 


Similar complaints were made to other 
departments with like results. 
Ministers voluntarily provided detailed 
records of expenses and indicated 
whether they related to the Expo ’86 
Opening or to other official duties. 


A Sticky Problem 


File: 0972 

Institution: Agriculture 
Complaint: Refusal - General 
Finding: Not Justified 
Disposition: Dismissed 

Result: No Action Required 


A maple syrup producer complained 
to us that the Department of 
Agriculture failed to locate a 
document requested under the Access 
to Information Act indicating the 
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financial responsibility for missing 
maple syrup. The producer told us 
that he had turned his maple syrup 
over and received an advance payment 
from an agent of the local agricultural 
pool. Shortly afterwards maple syrup 
was seized in legal proceedings 
involving the agent. When claims over 
the agent’s assets were settled, it 
appeared that the producer’s maple 
syrup was not accounted for, and the 
agricultural pool demanded repayment 
of the advance. 


According to the producer, the former 
Minister of Agriculture Hon. Eugene 
Whelan had assured him by letter that 
he should not be responsible for the 
repayment. The complainant said that 
the letter was sent by him to his 
lawyers but they denied receiving any 
such document. The complainant 
believed that an identical letter went 
to the agricultural pool, and he was 
looking for a copy in Agriculture 
Canada’s files. 


Although Agriculture Canada could 
not find the letter, they suggested that 
a copy might be located in 

Mr. Whelan’s personal correspondence, 
which had been turned over to Public 
Archives. 


Public Archives would not let anyone 
see the former Minister’s 
correspondence without his permission 
because they constituted personal 
information. [It is arguable as well 
that such personal record collections 
placed in the Public Archives are not 
even subject to the Access to 
Information Act.] Our investigator 
explained the problem to the former 
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Minister who gave his consent but 
provided an assistant to help our 
investigator. However, the only 
document retrieved, one which was 
also found in Agriculture Canada’s 
files, was a letter from the Minister of 
Agriculture to the producer’s Member 
of Parliament. It gave only a general 
description of the producer’s 
predicament but made no statements 
about legal liability. 


Because we were unable to find a 
letter like the one described by the 
complainant, or any indication that 
such a letter existed, the complaint 
was dismissed. 

Limited Time for Consultations about! 
Disclosure | 


File: 1092 

Institution: National Capital | 
Commission | 

Complaint: Refusal - [26] | 

Finding: Justified | 

Disposition: Reported as | 
Well-Founded | 

Result: Insuf ficient Action 


A researcher asked the National | 
Capital Commission for records on the 
"Parliamentary Precinct Area", 
including preliminary or final plans, | 
| 
| 


consultants’ reports, and cost and 
timing projections for development. 
Along with receipt of available 
records, he asked for a briefing, 
particularly if plans were not final. | 


The Commission promised to release 
some documents, but said that a 
briefing would serve no useful 
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purpose since the most current 
information be contained in a 
consultant’s report to be published 
within 90 days. 


They referred to section 26 of the 
Access to Information Act, which 
permits a government institution to 
refuse disclosure of records about to 
be published. 


The researcher complained to us that 
a key document, the du Toit Report, 
was not disclosed although it appeared 
that the NCC had received a draft or 
preliminary report. 


After the 90-day period expired, the 
researcher told us that NCC still had 
not released the report, and would not 
until they had received the "final" 
report from the consultant. He pointed 
out that in his access request he had 
asked for all documents dealing with 
the consultants’ work--in draft or 
final form. 


We made a formal recommendation 
that records pertaining to the 
Parliamentary Precinct be disclosed 
forthwith. The Chairman of the 
National Capital Commission 
responded that a report had been 
printed but more time would be 
required for translation before it 
could be published. The Chairman 
also said: 


"The more fundamental question 
I need to address at this time is 
the consultation that is required 
with the members of the House 
of Commons and the Senate. 


Needless to say that the report 
must be submitted to them in 
both official languages and since 
the report is not yet available in 
French the consultation process 
has not yet been initiated. I feel 
it would be totally inappropriate 
and unethical for me at this 
time to release a report under an 
access to information request 
without first submitting it to the 
parties directly affected by the 
report in question. When the 
document is ready, I wish to 
assure you that I will inform 
both the members of the House 
of Commons and the Senate that 
the report was the subject of an 
access to information request 
and we will thereafter be happy 
to provide [the requestor] with a 
copy thereof." 


We reported to the researcher that we 
considered the complaint well- 
founded and had informed the 
National Capital Commission that 
while the need to consult with 
members of the Senate and the House 
of Commons presented a problem, the 
Access to Information Act did not 
permit the continued delay in 
responding to the access request for 
that reason. We offered to bring the 
matter before the Federal Court for 
judicial review, but with the 
understanding that should the report 
be published before the court review 
could take place, we would likely 
withdraw the court action. 


We filed a Federal Court application, 
but the du Toit Report was made 
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public shortly afterwards. We could 
see no real purpose in a court hearing. 
The researcher still was concerned 
about discrepancies in the reasons the 
NCC had given for refusing to 
disclose the record and we agreed to 
launch a separate investigation into 
that matter. 


Difficult to Prove the Negative 


File: 1094 

Institution: Supply and Services 
Complaint: Refusal - General 
Finding: Not Justified 
Disposition: Dismissed 

Result: No Action Required 


A former government employee 
requested specific records from the 
Financial Management Information 
System, Department of Supply and 
Services. When records responsive to 
the request were sent to him, he 
complained to our office that they 
were incomplete, alleging that a 
duplicate set existed. He gave us a 
copy of a document which he said we 
would probably find in the set. 


Our extensive investigation was unable 
to find any additional records or 
cross-references suggesting the 
existence of a duplicate records set. 
The document which the complainant 
gave us matched a document which 
Supply and Services had already sent 
him. 


When we reported our investigation to 
the complainant, he told us that he 
could name persons who could verify 
the existence of a duplicate records 


set. However, when we asked him to 
provide the names, he declined 
because he believed it would put them 
in jeopardy. 


In the circumstances, we dismissed the 
complaint. 


Opinion Exempt, but Government’s 
Lawyers Approachable 


File: 1166 

Institution: Revenue Canada 
(Taxation) 

Complaint: Refusal - [23] 

Finding: Not Justified 

Disposition: Dismissed 

Result: No Action Required 


When the tax lawyer for a cheese 
producer challenged the reassessment 
of his client’s income tax, Revenue 
Canada tax officials told him their 
Ottawa lawyer’s opinion refuted his _ 
submissions. His request for a copy of | 
that legal opinion under the Access to — 
Information Act was denied on the | 
ground of solicitor-client privilege. He 


questioned the fairness of this 
exemption 


[translation] : 
"because the legal opinion 
supposedly gives the reasons 
supporting Revenue Canada’s 
rejection of our client’s 
submissions in its notice of 
objection. 


"These reasons are at the very 

heart of one of the elements of 

the contested assessment and are 
~ not so-called confidential 
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information. Since the taxpayer 
has the burden to prove that an 
assessment is incorrect, he has 
to know the facts and the law 
that Revenue Canada bases its 
assessment notice on. This is the 
only way that the taxpayer can 
discharge the burden of proof 
resting on him." 


We inspected the document and 
assured the complainant that it fell 
under section 23 because it was a legal 
opinion provided to the department by 
a lawyer in the course of duties as a 
legal adviser. While section 23 is a 
discretionary exemption, we could see 
no reason why the department should 
effectively waive the solicitor-client 
privilege by disclosing the advice. The 
complaint was dismissed as not 
justified but we pointed out that 

there was no reason that the tax 
lawyer could not discuss the 
reassessment with the department’s 
lawyers. 


Manuals Disappeared from Library 


File: 1178/1 

Institution: Correctional Service 
Canada 

Complaint: Refusal - [68] 

Finding: Justified 

Disposition: Resolution Mediated 

Result: Remedial Action Taken 


A penitentiary inmate complained 
about the difficulty in obtaining 
various documents produced by the 
Correctional Service of Canada. We 
reformulated the inmate’s specific 
complaints and subsequent questions 


and comments into a single, 
comprehensive complaint that the 
Correctional Service had refused to 
disclose its directives, regional 
instructions and standing orders on 
the ground that they are excluded 
from the ambit of the Access to 
Information Act pursuant to 
section 68, which reads: 


68. This Act does not apply to 
(a) published material or 
material available for purchase 
by the public; 

(b) library or museum material 
made or acquired and preserved 
solely for public reference or 
exhibition purposes... 


The complaint alleged that during the 
past year complete sets of the 
documents in question had not been 
available in the penitentiary library or 
any other location readily accessible 
by inmates. 


Section 68 provides that the 
government is not required to answer 
access requests by providing material 
which can be purchased from a 
bookstore or a publisher, or obtained 
through a library. Our experience is 
that government departments, being 
fair about this provision, do not 
refuse to disclose records simply 
because they are available in a library 
somewhere in Canada, but invoke the 
provision only when satisfied that a 
requestor could obtain the material 
easily from a library or other source. 
Most penitentiary inmates have 
reasonable access to the library or 
information services offices where 
such documents are maintained. 
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At issue in this case was whether the 
requested records were available to 
the inmate at the time he requested 
them. 


Our investigator went to the 
penitentiary and met the complainant, 
who explained that a full set of the 
relevant Correctional Service manuals 
were in the library a year ago but 
elements had gone missing from the 
collection and it was still not 
complete. The complainant cited 
specific examples: 


1. Standing Order 095-1, "Publications 
by Inmates" was missing from the 
set of standing orders in the 
library; and 


2. Regional Instruction 580-1 was 
missing from the set of regional 
instructions in the Information 
Services area. 


Our investigator interviewed 
appropriate administrative staff who 
explained what records were 
maintained and how they were 
updated. It was conceded that some 
portions of the manuals were removed 
from the library in order to update 
them, but according to penitentiary 
records, the library set of manuals had 
been completely restored three months 
earlier. However, the complainant’s 
two examples proved to be correct. 
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Although the table of contents listed 
standing order 095-1 "Publications by 
Inmates", no such item could be found 
at the appropriate spot in the manual. 
Administrative staff discovered that 
this document had been renumbered 
but the table of contents had not been 
amended to delete the "old" reference. 
Regional instruction 580-1 was 
missing from the set of records in the 
information services office, but it was 
located in the library set. 


The complainant’s examples of 
missing items were technically valid, 
but the complaint was considered 
justified because complete sets of 
directives, orders and instructions had 
not at various times over the past year 
been available to the inmates in the 
institution’s library or the Information 
Services office. 


It was impossible to say with certainty 
that the records which the requestor 
wanted were not in the library just at 
the time his access request was 
processed. It would not be appropriate 
to recommend disclosure of the entire 
set of manuals under the Access to 
Information Act simply because some 
portions probably were not available 
at the time the access to information 
coordinator said they were. We con- 
sidered restoration of the penitentiary 
library records to be a satisfactory 
resolution to the complaint. 
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Timber Evaluation Confidential 


File: 1190 

Institution: Environment Canada 
Complaint: Refusal - [14] 
Finding: Not Justified 
Disposition: Dismissed 

Result: No Action Required 


When an individual requested a copy 
of Environment Canada’s independent 
evaluation of timber on land being 
considered for South Moresby Park, 
all relevant records were exempted 
under section 14 of the Act on the 
ground that disclosure could 
reasonably be expected to be injurious 
to the conduct of federal-provincial 
affairs. He accompanied his complaint 
with newspaper clippings which he 
said showed that the government had 
given the report to the press. He also 
told us that an agreement had been 
reached between British Columbia and 
the Government of Canada to 
establish the park, so no harm could 
result from disclosing the report. 


Our review found that while some 
public statements had appeared in the 
media on how much the federal and 
provincial governments were 
committed to pay to establish the 
park, the question of compensation to 
forest companies for lost timber rights 
had not yet been settled. On this basis 
we concluded that disclosure of the 
evaluation report could still be 
injurious to federal-provincial affairs 
and therefore the complaint was not 
justified. 


Sound Deleted from Air Crash Tape 


File: 1204 

Institution: Canadian Aviation Safety 
Board 

Complaint: Refusal - [19(1), 24(1)] 

Finding: Justified 

Disposition: Resolution Mediated 

Result: Remedial Action Taken 


A television network executive 
learned that a small aircraft which 
crashed in British Columbia, killing 
several persons, carried an operating 
video camera. Under the Access to 
Information Act he obtained a copy of 
the videotape recording from the 
Canadian Aviation Safety Board but 
the sound track had been deleted on 
the ground that it contained personal 
information. 


In his complaint to us he said: 


"It is our contention that the sound 
track, containing among other 
things the audible stall warning 
signal from the aircraft, is crucial 
in allowing the public to assess 
whether there was sufficient 
warning to the pilot before the 
crash occurred. The timing of the 
signal . . . where it occurs on the 
video, is critically important from 
the point of view of the public’s 
right to know exactly what 
happened here." 


The Access to Information Act 
provides that where it is possible to 
do so, a government institution should 
release as much of a record as 
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possible, withholding only those 
portions essential to the ground for 
exemption. As our investigator was 
inquiring into the technical possibility 
of deleting the conversation from the 
videotape but leaving such sounds as 
the audible stall warning signal, the 
Canadian Aviation Safety Board 
pointed out that it should have 
referred to section 24 of the Access to 
Information Act, which prohibits 
disclosure of information restricted 
under certain other statutes. 

Section 26 of the Canadian Aviation 
Safety Board Act forbids the 
disclosure of "cockpit voice 
recordings" and includes in its 
definition "the aural environment of 
the flight deck, voice communication 
to and from the aircraft or audio 
signals identifying navigation and 
approach aids." 


We agreed that sounds other than 
human voices could fall within this 
definition. In particular, the audible 
stall warning signal appeared to be 
part of "the aural environment" and 
consequently was material which the 
Board was prohibited from disclosing. 
Although the Board had not cited this 
statutory provision at the outset, it 
nevertheless was relevant, and meant 
that no part of the sound track could 
be disclosed. 


The complaint was considered 
justified because the exemption 
originally claimed did not apply to the 
entire sound track. Notifying the 
requestor of the proper exemption was 
the best that could be done in the 
circumstances. 
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Poor Prospects for Disclosure 


File: 1279 

Institution: Energy, Mines and 
Resources 

Complaint: Refusal - [20(1)(c)] 

Finding: Justified 

Disposition: Resolution Mediated 

Result: Remedial Action Taken 


In response to an access request for 
records about some legal surveys and 
mineral claims in the Yukon 
Territory, the Department of Energy, 
Mines and Resources exempted 
records under paragraph 20(1)(c) of 
the Act on the ground that disclosure 
could have an adverse financial effect 
on third parties. Eventually, after 
consulting relevant third parties, all 
except one page of the exempted 
documents were disclosed. Although 
they had initially claimed that the 
document was exempt from disclosure, 
the department changed its tack and 
insisted that the single document was 
not relevant to the access request. The 
complainant argued that he should see 
the record anyway and challenged the 
exemption. 


Although we considered the complaint 
justified because some of the 
documents had originally been | 
improperly exempted, we told the | 
complainant that we agreed that the 
remaining document was not relevant 
to his request and even if it were, it — 
would be exempt. We suggested that if 
the complainant wanted to pursue the 
matter further, he should pay another 
$5 and file another access request for | 


the disputed document in order to 
overcome any argument about its 
relevance. He could then pursue the 
matter of its exemption. 


Official Definition Does Not Answer 
Question 


File: 1304 

Institution: Transport 
Complaint: Miscellaneous 
Finding: Not Justified 
Disposition: Dismissed 

Result: No Action Required 


When the Department of Transport 
was asked for an official definition of 
the term “actual flying time" and its 
French translation and definition, the 
department furnished the requestor 
with some definitions taken from 
official publications and told him 
where he could purchase the 
publications. Finally, they refunded 
his $5 application fee because the 
response had been provided 
informally. 


The requestor was not happy with this 
response, however, and explained his 
predicament. He referred to a 
Department of Labour document 
which described air-crew working 
hours as "actual flying time as 
prescribed by Department of 
Transport." The definitions in the 
Transport Canada document did not 
really answer his question. They read 
as follows: 


"Air Time is the period of time 
commencing when the aircraft 
leaves the supporting surface 


and terminating when it touches 
the supporting surface at the 
next point of landing. 


"Temps de vol ef fectif : Désigne 
la période de temps commencant 
au moment ou l’aéronef quitte la 
surface et se termine au moment 
ou il touche la surface au point 
d’atterrissage ou d’amerrissage. 


"Flight Time is the total time 
from the moment an aircraft 
first moves under its own power 
for the purpose of taking-off 
until the moment it comes to 
rest at the end of the flight and 
should be recorded in all Pilot 
Log Books. 


"Temps de vol : Désigne le total 
du temps décompté depuis le 
moment ou l’aéronef commence a 
se déplacer par ses propres 
moyens en vue du décollage 
jusqu’au moment ou il 
s'immobilise a la fin du vol. Tous 
les pilotes sont tenus de noter ce 
temps de vol sur leurs carnets 

de vol." 


In the course of our investigation we 
consulted the Air Regulations and the 
Aircraft Technical Log Order and 
verified that the definitions in the 
publications given to the complainant 
were the only official definitions of 
"air time" and "flight time.” We were 
not able to do anything about the 
problem that the government 
publications did not provide an 
official definition for "actual flying 
time" or a French language translation. 
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Got Everything; Wanted More 


File: 1366 

Institution: Solicitor General 

Complaint: Refusal - [13(1)(da), 
21(1)(a)] 

Finding: Justified 

Disposition: Resolution Mediated 

Result: Remedial Action Taken 


An Ottawa researcher filed an access 
request with the Department of the 
Solicitor General for a 1985 report: 
"Police Officers and Public 
Safety--the use of lethal force by and 
against police." 


The department withheld portions of 
the report on the grounds that they 
contained information provided in 
confidence by municipal police forces 
and advice or recommendations 
developed for the Solicitor General. 


Our investigator contacted the police 
departments which had provided 
information for the report and he 
learned in each case that the 
information had been extracted from 
their manuals (which were already 
publicly available) or that they had no 
concern about the information being 
disclosed. Ultimately he persuaded the 
Department of the Solicitor General to 
withdraw all the exemptions and 
release the entire report. 


The researcher was still not satisfied 
because two police forces were 
referred to in the report simply as 
"force A" and "force B." He argued 
that we should request these police 
forces to disclose their identities and 


asked us if we could assure him that 
he had received all research 
documents used to prepare the report. 


We told him that probably he had not 
received all research documents since 
his request was for the report itself. 

He would have to file another access 
request to obtain related information. 


Further, information in the report 
could be disclosed with the consent of 
the police forces. However, the 
identities were not in the report in the 
first place and it is not within our 
mandate to pursue a complaint about 
how the report was written. 


The complainant could file another 
access request for any records which 
would identify the two police forces, 
but we suggested that he first simply 
contact the departmental coordinator 
to find out if the department had such 
records and whether the police forces 
had opted to avoid being identified. It 
might save time and money. 


Difficult to Estimate Consultation 
Time 


File: 1400 

Institution: Communications 

Complaint: Time Extension 

Finding: Justified 

Disposition: Reported as 
Well-Founded 

Result: Remedial Action Taken 


Frequently a department will claim 
that an extension of the response time 
limit is necessary to allow for 
consultations with another department 
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about the disclosure of requested 
records. It can be difficult to estimate 
the length of time needed when the 
first department does not know how 
quickly the second department will 
act. 


When a parliamentary researcher 
asked the Department of 
Communications for a consultant’s 
report about tariff and non-tariff 
barriers in the sound recording 
industry, she was told that a time 
extension of up to 120 days would be 
necessary “for consultation." 


She complained to our office and we 
launched an investigation into the 
lengthy delay forecast. 


We found that the Department of 
Communications officials had 
consulted the Department of External 
Affairs about disclosure and they 
expected a reply in about a month. 
However, Communications officials 
explained that based on past 
experience with External Affairs, 
120 days was a more reasonable 
estimate of the time that would 
actually be taken. 


We recommended to the Minister of 
Communications that External Affairs 
be reminded of their one month 
promise and that the records be 
disclosed as soon as possible. Within a 
week, we received this reply from the 
Minister: 


"I appreciate your understanding of 
the dilemma in which my officials 
found themselves, being torn 
between the desire to cite a 
reasonable extension, and the 
necessity to give their best estimate 
of the time required for this 
consultation.... Please be assured 
that my officials have done 
everything which they can to 
hasten the response from External 
Affairs." 


Two weeks later, the consultations 
were completed and the complainant 
received her response. Our interven- 
tion may have helped to speed up the 
process, shaving 70 days from the 
original time estimate. Yet, we felt 
that the 80 days taken to actually 
process the request was still excessive. 


Three Months Search for Ten Pages 


File: 1457 

Institution: Health and Welfare 

Complaint: Time Extension 

Finding: Justified 

Disposition: Reported as 
Well-Founded 

Result: Insuf ficient Action 


On February 18, 1988, the 
Department of National Health and 
Welfare received a request for its 
Inspection Report of a certain drug 
laboratory. On March 17 Health and 
Welfare told the requestor that an 
additional 30 days would be required 


ale) 


to respond to the request because 
meeting the original time limit would 
unreasonably interfere with the 
operations of the department. The 
records were identified on April 7 and 
a proposal for their exemption had 
been sent to the Minister, yet the 
April 18 deadline for disclosure was 
missed. On April 27 the department 
told the complainant that it could not 
meet the deadline. Not until June 3 
was She told that the ten-page 
document was exempt from disclosure. 


In the meantime we had received a 
complaint about the time extension 
and had questioned in a letter to the 
Minister of National Health and 
Welfare the need for such extension. 
We asked that we be informed of the 
size of the record requested, the 
volume of records that had to be 
searched, the number of employees 
involved in the search and the exact 
nature of the interference the 
department would experience as a 
result of the access request. 


The Minister responded July 29 that 
"up to eight staff members" had been 
involved in searching departmental 
files in both Ottawa and Montreal. 
The extension took into consideration 
the time required to transfer 
documents between Ottawa and 
Montreal. During the same period 
staff of the Health Protection Branch 
were involved in investigations that 
included the inspections associated 
with the discovery of shellfish toxin 
on the east coast. 
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Our final report to the Minister 
pointed out that we still had no 
knowledge of the volume of records 
that had to be searched to find the 
requested document. Further, the 
reply that "up to eight" individuals 
were involved in the search was not a 
very precise answer to our question. 
There was no explanation of the 
alleged interference the search would 
cause the department, nor any 
demonstration that the alleged 
interference would be unreasonable. 


We had no specific recommendation to 
make other than to restate a concern 
expressed earlier that this was only 
one of a number of similar complaints 
made against the department in the 
past two years. 


Opinions About Prize Recipients 


File: 1460 

Institution: Canada Council 
Complaint: Exemption - [19(1)] 
Finding: Not Justified 
Disposition: Dismissed 

Result: No Action Required 


The Canada Council administers the 
Izaak Walton Killam Memorial Prizes 
to honour eminent Canadian scholars 
engaged in research in the Natural 
Sciences, Engineering, and the Health 
Sciences. Scholars must be nominated 
by three experts in their fields who 
provide the Killam Selection 
Committee with information used to 
make the decision. 


The Canada Council received a 
request under the Access to 
Information Act for an explanation 
why a specific prize was awarded. 
The requestor wanted: 


-copies of the nominating papers, 

-a brief description of the nature of 
the nominee’s distinguished 
contributions to the field in 
question, 

-a brief indication of the nominee’s 
current research interests, 

-a copy of the nominee’s curriculum 
vitae, including a list of 
publications, 

-a list of approximately ten referees 
in Canada or abroad who could 
provide reference letters at the 
request of Killam Program staff, 

-copies of any such reference 
letters, 

-other statements taken under 
consideration by the Committee. 


The Canada Council offered a press 
release and the text of a speech given 
at the prize presentation, but refused 
to disclose any other information on 
the ground that it constituted personal 
information which is protected from 


disclosure under section 19 of the Act. 


After the complainant wrote to us 
about the exemption the Canada 
Council provided a list of the prize 
winner’s publications and answered 
some questions about the 
administration of the Killam Trust. 
The complainant then focused on the 
reference letters used by the 
Committee in selecting the prize 
winner and argued that by reading 


paragraphs (e), (f) and (g) of the 
definition of personal information, it 
appeared that a letter of reference is 
not personal information about either 
the prize recipient or the referee, and 
therefore should be disclosed under 
the Act. 


We did not agree and explained that 
the difficulty in interpreting the 
definition of personal information 
under Access to Information Act arises 
because the definition serves two 
statutes. Under the Privacy Act it 
defines the kind of information that 
individuals can obtain about 
themselves. Under the Access to 
Information Act the same definition is 
used to describe a class of information 
which the government is prohibited 
from disclosing in the context of an 
access request. 


The parts of the definition referred to 
by the complainant dealing with the 
award of grants and prizes were 
designed specifically to maintain the 
system of anonymous assessments by 
peers. A prize nominee can gain 
access to the comments made about 
him or her, but is not entitled to 
know the name of the referee who 
made the comment. No other persons 
(not even the referee who provided 
the comments about the prize 
nominee) is entitled under the Access 
to Information Act to those comments. 


As a result, we were unable to 


recommend disclosure of the names of 
the referees or their comments. 


6] 


Time Limit to File Complaint Would consultations with foreign countries, 


Expire not bound by the Access to 
Information Act, can be slow. We 
File: 1599/1 urged the department to reconsider 
and they agreed to reduce the time 
Institution: National Defence extensions by two months in each 
Complaint: Time Extension case. We thought that this was 
Finding: Justified reasonable since it would give the 
Disposition: Resolution Mediated complainant about one month upon 
Result: Remedial Action Taken receiving records, or reasons why 
records were being withheld, to lodge 
A British Columbia researcher a complaint. The complainant agreed. 
complained that the Department of 
National Defence wanted a 360-day Summons to Explain Delays Issued 
extension for each of his 26 access 
requests in order to consult foreign File: 1615/1 


governments about disclosure. 
Institution: Employment and 


The researcher told us that the long Immigration 

period between requests and responses Complaint: Time Extension 

made research difficult and Finding: Justified 

effectively prevented him from Disposition: Reported as 

lodging complaints under the Act. Well-Founded 

That was because the Access to Result: Remedial Action Taken 


Information Act stipulates that a 

complaint about the refusal to disclose The Information Commissioner, in 
records must be made within one year _— carrying out an investigation of a 

of receipt of the access request by the complaint under the Act, has the same 


government institution. By adding a powers as a Superior court of record 
360-day time extension to the initial to summon the appearance of persons 
30-day response, reasons for refusing to give evidence and produce 
disclosure might not be given before documents as required. While most 
the one-year limit expired. complaints are resolved on an 
informal basis, it is occasionally 
Furthermore, the right to judicial necessary to use the powers provided 
review might be lost since the Act by the Act. | 
permits applications for review of | 
non-disclosure decisions only after a On June 20, 1988, the Department of 
complaint has been investigated and Employment and Immigration received 
reported on by our office. an access request from an Ottawa 
researcher for certain recent audit 
The lengthy time extensions were reports. When the department told the 
claimed by National Defence because researcher that it would take up to 
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60 days to process the request because 
it required a search through a large 
volume of records, the requestor 
complained to our office, pointing out 
that it should not be that time- 
consuming to locate and search the 
reports he was interested in. 


Our investigator believed that such a 
lengthy time extension was 
unnecessary, but was not able to speed 
up the process. Ultimately, the 
department failed to meet its own 
extended deadline and on September 
6, 1988, we recommended that the 
Minister of Employment and 
Immigration disclose the records and 
let us know by September 28, 1988, 
what action had been taken. 


Through the access coordinator’s 
office we learned only that the access 
request had been sent to the Minister’s 
office for a decision, but no reply to 
Our recommendation was received and 
no records were disclosed. On 
November 7, 1988, we issued a 
summons to the Minister’s executive 
secretary, who is the access to 
information coordinator for the 
department, to attend a hearing and 
explain why there had been no 
response to our disclosure 
recommendation. 


The next day the requested records 
were given to the complainant. 


We nevertheless continued with the 
hearing on November 14, 1988, and 
the Minister’s executive secretary 
answered questions about the lengthy 
delay: 


Q. In functional terms, who actually 
processes the access requests? 


A. The processing is divided 
between the Public Rights 
Directorate, and the branch 
responsible for the material that 
has been requested. 


The general procedure that is 
followed is that the request 
comes in the first instance to 
the Public Rights Directorate 
where it is registered and 
handled. It is then sent to the 
responsible program group, 
which is responsible for doing 
the search of the files, for 
reviewing the material, for 
making recommendations 
concerning release, concerning 
any possible exemptions, for 
identifying any material that 
might be eligible for an 
exclusion. 


Public Rights has ultimately the 
responsibility for all exemptions. 
They also have the overall 
responsibility for tracking these 
things, and shepherding them 
through the process. 


Q. And once the documents are 


collected in response to an 
access request, they are then 
collected and held by the Public 
Rights Directorate, is that 
correct? 


A. That is right, they go back to 
the Public Rights Directorate 
after they have been reviewed 
by the program group. 
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Q. 


A. 


And then what happens, once 
they are collected? 


What happens then is that, 
depending on the content, they 
are sent up for my review. They 
are sent for the Deputy’s 
review. 


Q. Deputy being Deputy Minister? 


A. The Deputy Minister. And 


64 


material that is going to be 

released is then sent to the 

Minister’s office prior to its 
being released. 


. So, by August the sixteenth, all 


of the documents had been 
collected and were in a position 
to be released. Is that correct? 


. They had all been collected and 


had been reviewed, yes. That is 
right. 


. Then what happened to the 


documents? 


. Then the documents were sent 


forward. The documents were 
sent to the Minister’s office. 


. Pardon me. On your chronology 


you have "August seventeenth, 
remaining audit sent to 
[Parliamentary Affairs Unit ]." 


. Yes. From our point of view 


that constitutes--that is the 
equivalent to sending it to the 


Minister’s office. We send it to 
our Parliamentary Affairs Unit 
which then passes it on to the 
Minister’s office. 


. Is the Parliamentary Af fairs 


Unit in the Minister’s of fice? 


. No, it is part of the department. 


It is attached to the Deputy 
Minister’s office and they have 
the primary role of liaison with 
the Minister’s office, on a wide 
range of matters. 


. And then what happened once 


they were sent up to the 
Parliamentary Affairs Branch? 
What happened to the documents 
then? 


. Well, from the time they were 


sent to the Minister’s office--I 
can only report what I was able 
to learn by looking into this 
matter, they were handled by 
[an official] in the Minister’s 
office. . . This is one of his 
responsibilities within the 
Minister’s office. He told me he 
sent them to another staff 
member for review. 


. Do you know why it was sent to 


another staff member? 


. Well, I think he wanted 


someone else from a policy or a 
communications point of view, 
to have a look at them. . . He 
told me that he sent them to 
someone else for review and 


either he did not ask for them 


back, or they were not sent 
back. They were lost from view, 
effectively, for some period of 
time. 


. So, from sometime in 
mid-August until into the first 
week of November, these 
documents then were up in the 
Minister’s of fice? 


. That is right. 


. Now, were you able to learn why 
the Minister did not respond to 
the Information Commissioner’s 
letter? 


. The letter when it first came in 
was handled--according to the 
Minister’s office there was an 
administrative bungle, and they 
did not receive the letter. 
Neither the Minister, nor the 
Minister’s chief of staff, nor her 
executive assistant, saw the 
letter when it first came in. It 
was routed directly to the 
department, so the department 
was aware of it, the Minister’s 
staff was not. 


. Where in the department did it 
go? 


. It would have come to us, to the 
Public Rights Directorate, in the 
Executive Secretariat. However, 
it was only approximately a 
week until the Minister’s staff 
was made aware of the letter by 
the Executive Secretariat. 


Q. What caused the production of, 
the release of, the documents on 
November eighth and ninth? 


A. I cannot answer with any 
certainty, but I would speculate 
that the receipt of a summons 
might have been linked to these 
documents being made available. 


Q. It is probably a reasonable 
supposition. 


A. The timing would suggest there 
might be a link. 


On December 16, 1988, the Minister 
acknowledged receipt of our 
September 6, 1988, recommendation 
for disclosure and explained that it 
had not been brought to her attention 
or that of her assistants. She assured 
us that processes were being reviewed 
and later the Deputy Minister assured 
the Commissioner that problems of 
this kind should not occur again. 


Earlier Request Is Old History 
File: A297 I 


Institution: Communications 
Complaint: Time Extension 
Finding: Not Justified 
Disposition: Dismissed 

Result: No Action Required 


A researcher interested in records 
about negotiating a Canada- United 
States agreement to protect 
archaeological and ethnological 
materials was dismayed when the 
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Department of Communications told 
him that processing time would have 
to be extended by a further 120 days 
for consultation with other 
departments. In a letter of complaint 
to our office he said: 


"I suggest that the claiming of 
an extension is inappropriate in 
this case in that some of the 
material I have requested access 
to has already been the subject 
of an access to information 
request and prepared for release. 
At the very least, this 
information should be released 
without any delay." 


Our investigation revealed that the 
requestor had asked for the same 
information in 1986, at which time 
documents were assembled, 
consultations with other departments 
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were conducted and the records were 
made available for his inspection, with 
portions exempted from disclosure. He 
was advised in writing at that time 
that the copies of the records would 
be retained for two years to allow him 
further access. When the two years 
expired the records were destroyed. 
Three weeks later the second access 
request was received. 


To respond to the second request the 
department would have to again 
search for and assemble the same 
records, plus any which had come into 
existence since 1986. Further, 
consultations about disclosure would 
have to be conducted again in both 
Canada and the United States. 


Regrettably, the lengthy search and 
preparation of records would have to 
be repeated. 


Self-Initiated Complaints 


For the most part, the work of the 
Information Commissioner’s office 
entails the investigation of individual 
complaints received from those who 
use the Access to Information Act. 
Occasionally, however, our vantage 
point will reveal problems that appear 
to be systemic in nature or are not 
solved by remedial action in isolated 
cases. 


The Act states: 


30.(3) Where the Information 
Commissioner is satisfied that 
there are reasonable grounds to 
investigate a matter relating to 
requesting or obtaining records 
under this Act, the 
Commissioner may initiate a 
complaint in respect thereof. 


Since the Act came into force in 1983, 
seven "self-initiated" complaints have 
been launched by the Information 
Commissioner and investigated 
pursuant to this provision. 


Special Fee Privileges for Journalists 


One of the first complaints processed 
under the Access to Information Act 
questioned whether certain requestors, 
by virtue of their circumstances and 
what they planned to do with 
information received, should be 
entitled to a waiver of the normal 
access fees. The United States, which 
has a public interest test for fee 
reductions, waives or reduces fees 
under the Freedom of Information Act 
for requestors with expertise in the 
Subject area who have the ability and 
intention to disseminate information 


to the public. On the other hand, fee 
waivers are not appropriate for 
requestors who would derive some 
commercial benefit from disclosure. 
The United States practice has been to 
waive fees for journalists, in order to 
serve the public interest and 
encourage vigorous, healthy and 
informative debate on public issues. 


Under Canada’s Access to Information 
Act there are no regulations in this 
area, and Treasury Board guidelines 
dealing with waiver where there is a 
public benefit do not provide specific 
criteria. Consequently, in 

January 1984, the Information Com- 
missioner undertook a study among 
journalists, who then appeared to be 
the single largest identifiable group of 
users of the Act, to determine their 
views on fee waivers. 


The results of our survey were 
inconclusive. Approximately 

50 per cent of the respondents 
favoured fee reductions for various 
reasons, while 50 per cent indicated 
that members of the media should be 
treated like any other applicant. 


Photocopy Fees 


Following numerous complaints about 
fees for photocopying records, the 
Information Commissioner initiated a 
complaint in June 1984 to determine 
whether the photocopy fee of 25 cents 
per page, set out in the Access to 
Information Regulations, was 
reasonable. 


Our investigation revealed that 
Department of Supply and Services 
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data show the actual cost of 
maintaining photocopiers and related 
Supplies in government offices at 
between one cent and two cents per 
page. Public libraries in Ottawa 
charged 15 cents per page for 
coin-operated photocopiers, and 
commercial establishments charged 
between seven and 15 cents per page. 


After discussions with Treasury Board 
officials, the Commissioner was 
prepared to agree to 15 cents per 
page, but the President of Treasury 
Board announced that the new fee 
would be 20 cents per page. He 
recognized that 25 cents was "on the 
high side of the scale," but also took 
into account the fact that fees above 
the $5 application fee were waived in 
most cases. (There is no charge for the 
first five hours of search time and 
most government institutions do not 
bill users unless additional costs 
exceed $25.) Further consideration of 
the fees was left to the Parliamentary 
Committee to review the provisions 
and operation of the Access to 
Information Act. 


Fee Waiver Policy at Agriculture 
Canada 


In the course of an investigation of a 
complaint about fees, the Information 
Commissioner learned that the 
Department of Agriculture had 
modified its policy on fee waivers, 
effectively precluding the waiver of 
fees assessed at more than $25. 


In March 1985 the Commissioner 
initiated an investigation of the 
policy, which appeared to 


unreasonably fetter the Minister’s 
discretion to waive fees in special 
cases. The Minister amended the 
policy, restoring an element of 
discretion, and delegated fee waiver 
authority to the departmental access 
coordinator. 


One aspect of the policy, which 
depended upon the development of 
"general public benefit" guidelines, 
remained unclear. It became apparent 
that a broader examination of the 
issue was required. This investigation 
was discontinued in favour of a new 
investigation into government-wide 
fee waiver policy, as described 
subsequently. 


Diverse Government Fee Waiver 
Policies 


Following sporadic complaints about 
government institutions refusing to 
waive fees under the Act, the 
Information Commissioner in 

October 1985 undertook to investigate 
the fee waiver policies of 23 
government institutions. (This 
accounted for all institutions that had 
received more than a few access 
requests.) 


While some had developed extensive 
criteria for fee waivers, most 
institutions considered waiver on a 
case-by-case basis, with reference to 
the Treasury Board guidelines which 
included waiver where there was a 
"general public benefit." Almost all 
institutions waived the fees (beyond 
the $5 application fee) where the 
amount assessed under the Regulations 
was less that $25. The Treasury Board 
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Secretariat appeared to be the most 
inflexible, normally not waiving fees. 


The results of the investigation were 
presented to the Parliamentary 
Committee which reviewed the Access 
to Information Act in 1986. The 
Committee subsequently recommended 
that a consistent standard be applied 
by all government institutions. 


Ministers’ Use of Government Aircraft 


The Department of Transport refused 
to disclose the reasons for trips and 
other details of Cabinet Ministers’ use 
of government executive aircraft, 
arguing that these records were not 
under the control of a government 
institution and consequently were not 
subject to the Access to Information 
Act. (Requests and approvals for use 
of the aircraft were handled 
exclusively within the office of the 
Minister of Transport.) However, the 
Commissioner believed that these 
records ought to be subject to the Act 
since the travel undertaken by 
ministers was for general government 
purposes or business related to 
government programs. 


During our investigation the 
responsibility for VIP flight services 
was transferred to the Department of 
National Defence. After hearing 
representations on the matter the 
Minister of National Defence ruled 
that in future all records of requests 
for the use of executive aircraft by 
ministers, including records 
authorizing the use of such aircraft, 
would be subject to the Access to 
Information Act. 


Health and Welfare Delays 


Because of a high number of 
well-founded delay complaints against 
the Department of National Health 
and Welfare, we initiated an 
examination covering the period from 
July 1983 to November 1986. 


The investigation revealed difficulties 
common to many government 
institution. This led to a more 
extensive investigation of the root 
causes of delays in processing Access 
to Information Act requests. 


Increasing Problem of Delays 
Government- Wide 


Stemming from the self-initiated 
complaint involving Health and 
Welfare, in July 1988 the Information 
Commissioner initiated a general 
investigation to determine how 
extensive the delay problem was 
throughout the government. Analysis 
of our complaint data indicated that 
during the first five years of the 
Access to Information Act the number 
of delay complaints against 
government institutions had increased 
out of proportion to the number of 
access requests processed. The 
problem appeared to be getting worse 
in the 1988-89 fiscal year. 


In September 1988 the Commissioner 
assigned an investigator to conduct an 
in-depth study of the extent and 
causes of the problem and to seek 
possible solutions. The results of the 
investigation are described in the 
Information Commissioner’s 
introduction to this report. 
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Enquiries 


Public Appearances 


During this reporting year our office 
handled 1,204 inquiries about the 
Access to Information Act and related 
issues and 389 requests for publica- 
tions. In addition, the receptionist 
diverts about a dozen calls each day to 
appropriate federal or provincial 
information agencies. 


Although the number of inquiries has 
decreased slightly the pattern has not 
changed significantly from past years. 
A quarter of the enquiries originated 
from the Ottawa region. The origins 
of the remainder were commensurate 
with the population distribution of 
Canada. 


Most enquiries were by telephone. 
Approximately 85 percent were in 
English, 15% in French. 


In 75% of the cases we were able to 
answer questions without any delay, 
while 20% were referred elsewhere. 
We were unable to assist 5% of our 
callers on matters unrelated to access 
to information. 


Often a problem in using the Access 
to Information Act can be cleared up 
by a telephone call, and we invite 
people to telephone us and speak to 
one of our investigators if in doubt 
whether to lodge a complaint under 
the Act. Our Canada-wide toll-free 
telephone number is 1-800-267-0441, 
but we will also accept collect calls to 
our Ottawa number (613) 995-2410. In 
addition, we now receive and despatch 
corrrespondence by facsimile 
transmission. Our FAX number is 
(613) 995-1501. 
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As the public becomes increasingly 
interested in freedom of information 
issues, the Information Commissioner, 
the Assistant Commissioners and staff 
respond to many invitations to explain 
the functions of the office to 
audiences in Canada and abroad. 


In the past year, this included the 
Commissioner’s regular presentations 
on the Access to Information Act to 
senior federal public servants at the 
Centre for Executive Development at 
Touraine, Quebec, and to the par- 
ticipants of the Career Advancement 
Program. 


The Commissioner addressed students 
and faculty members at Loyalist 
College in Belleville, Ontario, Carleton 
University in Ottawa, and the 
University of New Brunswick in 
Fredericton. She was also invited to 
speak to the Computer Society in 
Stockholm, the University of 
Amsterdam and the Tillburg 
University in the Netherlands. 


While in Europe for personal reasons, 
the Commissioner spoke on Canada’s 
access laws to the Danish Centre for 
Human Rights at the University of 
Copenhagen. She also explained 
Canada’s right to access and 
investigative procedures to staff at the 
Office of the Ombudsman and the 
Head of the Judicial Section of the 
Council of State in the Hague. 

The Commissioner addressed members 
of Canada’s Press Councils in 
Winnipeg and was a panel member at 
the Centre for Investigative 
Journalism seminar in Montreal. 


She made presentations at the FOI and 
Privacy Conference hosted by the 
Government of Ontario in Toronto, 
and at the International Computers 
and Communications Conference in 
Washington, the Gordon Group in 
Toronto and at an Ontario Bar 
Association meeting. She was a 
luncheon speaker at the Ontario 
Association of Community 
Correctional Residences conference in 
Ottawa. 


In June the Commissioner, together 
with the Privacy Commissioner, 
appeared on the television program 
"Question Period" to speak on freedom 
of information legislation and, in 
September, they were interviewed in 
Toronto by Dian Cohen for "Open 
College." The Information 
Commissioner was interviewed during 
a program prepared by Professor 
Kealey of Memorial University for 
CBC’s "Ideas". A number of Canadian 
radio stations also conducted 
interviews. 


Assistant Commissioner Bill 
McGibbon chaired a panel at the 
Canadian Ombudsmen Workshop in 
Fredericton in July. 


Assistant Commissioner Bruce Mann 
addressed senior managers at 
Touraine, Quebec, members of the 
Canadian Historical Society in 
Windsor, Ontario, and students of 
Queen’s University’s School of Public 
Administration. Mr. Mann also 
chaired a session of the International 
Ombudsmen’s Conference in Canberra 
in October 1988. 


Paul Tetro, General Counsel for the 
Office of the Information 
Commissioner, spoke to the Canadian 
Bar Association on the "Strengths and 
Pitfalls of the Freedom of Information 
Act." In October he made a presenta- 
tion on "Access - Is Attitude the 
Problem" to Sixth Administrative Law 
Seminar on access to government 
information. He also spoke on The 
Role of the Information Commissioner 
at a seminar organized by the 
Department of Justice on Access to 
Information and Privacy. 


Kevan Flood, Director of Investiga- 
tions, gave a presentation on the 
Access to Information Act to 
participants of Health and Welfare 
Canada’s Departmental Staff Relations 
Workshop in June. He was co- 
chairperson of a panel session at the 
Canadian Ombudsmen Workshop in 
Fredericton and spoke on the Act to 
students of Ryerson Polytechnical 
College in Toronto and to participants 
of a seminar organized by Reference 
Canada. 


Jocelyn Beland, an investigator, made 
a presentation on the Act ata 
February seminar organized by the 
Centre for Research Action on Race 
Relations. 
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Federal Court Review 


Subsection 2(1) of the Access to 
Information Act sets out the principle 
that "decisions on the disclosure of 
government information should be 
reviewed independently of 
government." 


Under section 41 of the Access to 
Information Act an individual who has 
been refused access to a record may 
apply for judicial review of the 
government’s decision. With the 
consent of that person, the 
Information Commissioner under 
section 42 may file the court 
application. 


In cases where the government 
proposes to disclose records and 
notifies third parties who may be 


materially affected, the third parties 
may apply to the Federal Court under 
section 44 of the Act for an order 
prohibiting disclosure. 


From July 1, 1983 to March 31, 1989, 
1,935 complaint investigations were 
completed by the Information 
Commissioner, 42 judicial review 
applications were heard and decided 
by the Federal Court, and two cases 
were carried through the Federal 
Court of Appeal. Highlights of court 
cases are described. Judgments 
rendered during the period of this 
report (April 1, 1988 to March 31, 
1989), or cases pending at the end of 
the period, in which the Information 
Commissioner was involved as a party, 
follow in detail. 


Table 6 
STATUS OF FEDERAL COURT APPLICATIONS 
UNDER ACCESS TO INFORMATION ACT 


July 1, 1983 to March 31, 1989 


STATUS 


SEG. 


SEC. 44 (THIRD PARTY) | 


42 


JUDGMENT RENDERED 


NO 
DISCLOSURE 


1 


CASE CASES | 
WITHDRAWN | PENDING | 


— 
SO 
O 


HIGHLIGHTS 
Severance Must Be Considered 


The first Access to Information Act 
decision of the Federal Court of 
Appeal was a case brought by a 
requestor privately. Our office did not 
intervene. In fact, while we agreed 
that there was no apparent reason for 
CMHC to withhold portions of 
minutes of their executive committee 
meetings, we declined to take the case 
before the Federal Court because that 
Court had already ruled, in an earlier 
decision involving the Canadian 
Radio-Television and Telecommunica- 
tions Commission, that the discretion 
to refuse disclosure, if exercised 
validly, could not be overturned by 
the Court. The complainant pursued 
the matter, and although the Trial 
Division followed the earlier CRTC 
decision, the Federal Court of Appeal 
ordered CMHC to reconsider the 
matter to see whether portions of the 
record could be released. 


Referring to section 21 of the Act, 
which permits a government 
institution to refuse to disclose 
accounts of consultations and 
deliberations of government 
employees, the Appeal Court observed 


"the broad exemption claimed in 
this case by the respondent does 
violence to the purposes of the 
Act as expressed in section 2 of 
the Act," 


and found that at least some portions 
of the records did not properly fall 
within the grounds of the exemption. 


Because the decision to withhold all 
the records, which numbered in the 
thousands of pages, had been reached 
within 24 hours of receipt of the 
access request, the Court concluded 
that CMHC had failed in its 
obligation to consider whether 
portions of the records could be 
severed and released. 


This case is important because it 
means that a government institution 
cannot simply withhold records which 
appear to be of a class involving a 
discretion to refuse disclosure. 
Severance must be considered 
seriously. 


Limits on Obligation to Sever 


Just how far the obligation to sever 
and disclose must be taken is not 
clear. In a case involving a report on 
food services in a Canadian 
Penitentiary, the Trial Division of the 
Federal Court said that it is not 
necessary for a government institution 
to perform a surgical process and 
release all portions of a record not 
subject to exemption where the result 
might be meaningless or misleading. 
We have appealed that decision, 
believing that the requestor is the best 
judge of what is meaningful. The 
government institution can always 
supplement possibly misleading 
information to make it clearer. 


Expectation of Harm to Third Party 
Shortly after the CMHC decision the 
Federal Court of Appeal released its 


judgments in a group of appeals 
collectively referred to as the 


fie: 


"meat packing" cases, marking the end 
of lengthy litigation in which several 
meat producers, afraid that disclosure 
of federal government inspectors’ 
reports of plant conditions would 
affect domestic and foreign sales, 
opposed the information requestors, 
the Department of Agriculture, and 
the Information Commissioner. The 
importance of these cases is the 
delineation of the injury which must 
be likely to occur to third parties to 
warrant the withholding of 
information from the public. 


Paragraphs 20(c) and (d), the relevant 
exemptive provisions of the Act, state 
that records must be withheld where 
disclosure 


"could reasonably be expected to 
result in material financial loss 
Or gain to, or could reasonably 
be expected to prejudice the 
competitive position of, a third 
party or... could reasonably 
be expected to interfere with 
contractual or other negotiations 
of a third party." 


The meat producers filed expert 
evidence about the possible outcome 
should the reports be turned over to 
the public. The Court of Appeal said 
that the words of the Act require a 
"reasonable expectation of probable 
harm" for the exemptions to be 
invoked, but the expert testimony that 
the reports would lead to unfair press 
coverage, which in turn would affect 
sales, was "the sheerest speculation." 
Such reports had been disclosed in the 
United States and the experts were 


unable to show material injury to 
producers as a result. 


The public interest test of subsection 
20(6), which would disallow the 
exemptions in cases where the public 
health interest outweighed any harm 
from disclosure, did not have to be 
considered because no harm had been 
established. The Appeal Court noted, 
however, that if the public interest 
test came into play, it would be 
appropriate for the head of the 
government institution, not the Court, 
to make such a determination in the 
first instance. 


Injury to International Affairs 


Meat producers’ inspection reports 
where a different exemption was 
claimed are the subject of two cases 
pending before the Court. Because the 
meat packers in those cases are located 
in foreign countries, Agriculture 
Canada, acting on advice from 
External Affairs, decided that 
disclosure would be injurious to 
Canada’s conduct of international 
affairs with those countries. 


Our concern is that the department 
has not established that the 
information is the type described in 
the exemptive provision, subsection 
15(1) of the Act. In any event, we 
question whether the alleged injury is 
so great as to warrant withholding the 
reports. Why should foreign producers 
of meat destined for consumption by 
Canadians be treated any differently 
than domestic producers? 
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Access to Information Act Paramount 


The paramount status which 
Parliament intended for the Access to 
Information Act was upheld in a case 
where the Immigration Appeal Board 
refused to disclose records of a 
hearing conducted under a board 
order that the hearing be held in 
camera and the record sealed. In 
ordering that the record be reviewed 
for possible disclosure under the Act, 
the Court noted that the Act was very 
clear in its application to Immigration 
Appeal Board records, and took 
precedence. 


Reason for Time Extension 


Although judicial review proceedings 
normally are confined to cases where 
the government refuses to disclose a 
requested record, a case is still 
pending before the Trial Division of 
the Federal Court where External 
Affairs failed to meet the time limits 
of the Act and then, just before a 
scheduled hearing of their "deemed 
refusal" to disclose, released the 
requested records to the complainant. 


Over the objection of government 
counsel that there is no jurisdiction 

to carry out judicial review of the 
validity of a time extension once 
records have been released, the Court 
ruled that in order to decide whether 
there has been a deemed refusal to 
disclose, it is necessary to examine the 
circumstances of the time extension to 
determine whether it is authorized 
under the Act. In addition, it still 
might be useful for the applicant to 
obtain a declaratory judgment which 


would give practical guidance to the 
parties respecting future relations or 
situations which might subsequently 
arise. The Court ordered that the case 
proceed with a hearing on the validity 
of the time extension. 


Specific Ground for Refusal 


Requestors’ rights are at issue in a 
pending case where we contend that a 
government institution is required to 
tell a requestor not only the nature of 
the injury that would be occasioned 
by disclosure, but the portion or 
portions of the exemptive provision 
which describe the records in 
question. While the government 
maintains that a descriptive list of 
classes of records included in the 
exemption merely illustrates the 
possible use of the exemption, and not 
its scope, our position is that records 
must at least be of the same general 
nature as those in the descriptive list, 
and the requestor should be told the 
relevant paragraph or paragraphs of 
the exemption unless there are valid 
reasons that even the nature or the 
existence of the relevant document 
cannot be disclosed. 


Public Servants’ Names Disclosed 


In a case about the names of public 
servants involved in a decision to ban 
the importation of alleged hate 
literature on video tape, Revenue 
Canada (Customs and Excise) reversed 
its stand and decided to disclose the 
documents about the decision, 
including the names of government 
employees involved. 
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CASES IN DETAIL 


The following Federal Court cases 
involved the Information 
Commissioner as a party. 


Bindman y. Immigration Appeal 
Board (Federal Court No.T-931-87) 
Filed April 30, 1987 


Information Commissioner y. 
Immigration Appeal Board (Federal 
Court Nos. T-1051-87, T-1169-87, 
and T-1355-87) Filed May 21, 1987, 
June 5, 1987, and June 26, 1987, 
respectively 


Facts 


These cases, included in the 1987-88 
Annual Report (page 88), concerned a 
refusal by the Immigration Appeal 
Board to release records enabling the 
requestors to know why a named 
individual had been granted 
convention refugee status. The board 
had made an order under the 
Immigration Act that the proceedings 
be conducted in camera and the 
record sealed. 


Issues 


Two preliminary questions were 
formulated by Mr. Justice Rouleau: 


1. Does the Access to Information Act 
apply to the Immigration Appeal 
Board records which are the subject 
of these four proceedings? 


2. In the alternative, are the 
Immigration Appeal Board records 


properly subject to examination under 
the Access to Information Act? 


Arguments 


The preliminary questions were 
argued before Mr. Justice Pinard on 
March 30, 1988. 


The Immigration Appeal Board 
contended that the order of the board 
that the proceedings be held in camera 
and the record sealed was paramount 
and prevented access under the Act. 


The applicants position was that 
Parliament intended that restriction of 
access by provisions in statutes other 
than the Access to Information Act 
could only be effected by the use of 
section 24, and that section contained 
no reference to the Immigration Act. 


Finding 


The Court held that the plain words 
of the Access to Information Act, 
which was a well structured Act with 
clear sections and correlated 
Schedules, showed that it was 
intended to prevail over other acts, 
unless there was a clear exception 
stipulated in the Act itself. 
Accordingly the preliminary questions 
were answered in the affirmative, 
with the qualification that the second 
question should be answered "The 
Immigration Appeal Board records 
which are the subject of these four 
proceedings are properly subject to an 
examination under the Access to 
Information Act." This did not mean 
that the records would be disclosed, 
just that they were subject to the Act 
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and must be reviewed with disclosure 
in mind. 


The person who had been granted 
refugee status applied for an order 
extending the time within which an 
appeal of this decision could be filed. 
Mr. Justice Pinard, on October 7, 
1988, dismissed the application. 


Information Commissioner y. 
Secretary of State for External 
Affairs (Federal Court No. 
T-2661-87) Filed December 23, 1987 


Facts 


This case was included in the 1987-88 
report (page 89). It involved the 
department’s refusal to release two 
telex messages about matters 
concerning Atomic Energy of Canada 
Limited. 


Disposition 


The records were released to the 
requestor before the action could be 
heard. The application for review was 
withdrawn with the consent of the 
requestor. 


Information Commissioner y. The 
Minister of External Affairs (Federal 
Court Nos. T-1042-86, T-1090-86, 
and T-1200-86) Filed May 9, 1986, 
May 14, 1986 and May 26, 1986, 
respectively 


Facts 
These cases, included in the 1986-87 


Annual Report (page 97) and in the 
1987-88 Annual Report (page 95), 


concerned an application to the Court 
for review of a delay, alleging an 
improper extension of the statutory 
time limits. The records were released 
before the date of the hearing, and 
the government moved to dismiss the 
application for that reason. We filed a 
motion for trial of an issue. 


Disposition 


As reported in the 1987-88 Annual 
Report, both motions were dismissed 
from the bench by Mr. Justice Jerome 
on March 9, 1988. Written reasons 
were issued on April 15, 1988. The 
Court found that it was required, in 
order to determine its jurisdiction 
under section 42 of the Act, to decide 
whether there had been a refusal to 
disclose records. That being so, the 
Court must be able to review an 
extension of time and the reasons 
given for the extension to ascertain 
whether there had been a deemed 
refusal. 


The release of the documents before 
the hearing did not cause the Court to 
lose jurisdiction. The Court’s powers 
are not limited to granting an order to 
disclose. Because of subsection 10(3) 
and sections 42 and 49 of the Act, 
cases of delayed access may also, in 
some circumstances, be reviewed by 
the Court. 


The parties to the action had a real 
interest in obtaining guidelines to 
assist in the future, hence a 
declaratory order could be useful. 


The case is still pending, since the 
Court disposed of the preliminary 


1 


applications only, and directed that 
the review under section 42 proceed. 
We have asked the Court to determine 
whether a department is required to 
establish the ground for claiming a 
time extension pursuant to section 9 
of the Act. 


Information Commissioner y. Solicitor 
General (Federal Court No. 
T-2783-86) Filed December 23, 1986 
(Appeal No. A-679-88) 


Facts 


This case concerned a report on the 
food services of a penitentiary. The 
issue was whether parts of the report 
related to the position or function of 
employees of a government institution 
and were therefore not "personal 
information." An oral decision was 
rendered from the bench on March 9, 
1988, with written reasons to follow. 
The case is dealt with in the 1986-87 
Annual Report (page 98) and in the 
1987-88 Annual Report (page 95). 


Findings 


Written reasons were delivered by Mr. 
Justice Jerome on May 4, 1988. 


The Court held that neither the Access 
to Information Act nor the Privacy Act 
was pre-eminent. The purpose of 
incorporating a section of the Privacy 
Act in subsection 19(1) of the Access 
to Information Act was to ensure that 
the principles of both statutes would 
come into play in a decision as to 
whether to release personal 
information. The definition of 
personal information is deliberately 
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broad, consistent with safeguarding 
individual identity. 


The examples of releasable 
employment information contained in 
paragraph 3(j) of the Privacy Act are, 
with one exception, matters of 
objective fact. There is no indication 
that qualitative evaluations of an 
employee’s performance were intended 
to be made public. Accordingly, 
opinions in the record concerning 
individuals and their training, 
personality, experience or competence 
were not releasable. 


The Court considered severance under 
section 25 of the Act, but held that 
while some of the deletions from the 
record were perhaps broader than 
required by the statute, they were in 
accordance with the principles of the 
Act and there would be no order that 
they should be disclosed. The Act did 
not require a surgical process by 
which disconnected phrases, not 
themselves exempt, were to be picked 
out of the exempt material and 
released. To do so might make the 
resulting document meaningless or 
misleading. Also material so released 
might provide clues to the content of 
the deleted portions. Parliament 
seemed to have intended that 
severance of exempt and non-exempt 
portions be attempted only when the 
result is a reasonable fulfillment of 
the purposes of the statutes. 


The application was dismissed with 
costs. With the consent of the 
requestor the Information 
Commissioner has appealed the 
decision. 


Ken Rubin y. President of Canada 
Mortgage and Housing Corporation 
(Federal Court No. A-108-87) 


Facts 


This case was dealt with in the 
Annual Report of 1986-87 (page 40). 
The applicant sought disclosure of the 
minutes of the board and executive 
meetings from 1970 to 1985. These 
minutes consisted of over 4 metres of 
records. The day after the access 
request was received CMHC refused 
to disclose any of the minutes on the 
ground that they were exempt under 
paragraph 21(1)(b) of the Act as 
accounts of consultations or 
deliberations involving officials or 
employees of a government institution. 


The Commissioner attempted to have 
the CMHC President release some 
portions of the minutes in accordance 
with section 25 of the Act. When the 
Suggestion was rejected, the Commis- 
sioner reluctantly concluded that an 
application for judicial review, at 
public expense, was not appropriate, 
because of a decision in a similar case 
(Information Commissioner v. CRTC 
See 1985-86 Annual Report, page 
174). In that case the Trial Division of 
the Federal Court had held that where 
it was established that a record was 
Subject to a discretionary exemption 
under the Act the Court could not 
interfere with the decision of the head 


of the government institution to 
refuse disclosure. 


The complainant brought an 
application for judicial review. His 
application was dismissed in the Trial 
Division, where the Court followed 
the CRTC case, considering the 
factual situation to be clearly parallel. 
The complainant appealed to the 
Federal Court of Appeal. 


Arguments 


For the respondent it was argued that 
the evidence was overwhelming that 
the minutes of the meeting would be 
an account of consultations or 
deliberations involving officials or 
employees of a government institution. 
Also, it was urged that there was no 
evidence to show it would be 
reasonable in the circumstances to 
sever any of the information. 


The appellant argued that not all of 
the documents involved consultations 
or deliberations. The Court had been 
provided with sample agenda of the 
meetings, and agreed that some items 
did not come within the exemption 
claimed. Further, the institution could 
not have examined the records with a 
view to releasing those that were not 
exempt. It would be impossible to 
review the thousands of pages of 
records in the 24 hours that elapsed 
between receipt of the access request 
and the refusal to disclose. 
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Findings 


The unanimous decision of the 
Federal Court of Appeal, consisting of 
Justices Heald, Urie and Stone, was 
delivered by Mr. Justice Heald on 
July 6, 1988. 


The Court did not consider that the 
facts were parallel to those in the 
CRTC case and noted that in that case 
what was sought was disclosure of one 
specific part of minutes relating to a 
decision concerning an application by 
the requestor. The Court observed that 
in the CRTC case there had been no 
suggestion that section 25 of the Act 
applied, but in the present case where 
a broad range of documents was 
sought, section 25 clearly applied. 


Section 25 is a paramount section 
since it begins with the words 
"notwithstanding any other provision 
of this Act." Once the institutional 
head has determined that some records 
are exempt the head must consider 
whether any part of the material can 
reasonably be severed. From the 
record, it was apparent that no such 
examination was made, and counsel 
made no suggestion that it had been. 


The Court held that the broad 
exemption claimed did violence to the 
purpose of the Act, as expressed in 
section 2. In particular, it did not 
conform to the concept that 
exceptions to the right of access 
should be limited and specific. The 
failure to perform the severance 
examination was fatal to the validity 
of the decision. 
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The Court has power under section 49 
to determine whether the head of the 
institution was authorized to refuse 
disclosure. The head’s discretion must 
be exercised in accordance with 
recognized legal principles and in 
accord with the statute conferring the 
discretion. When exercising the 
discretion given by subsection 21(1) of 
the Act the institutional head must 
have regard to the policy and object 
of the Act. Parliament intended the 
exemptions to be interpreted strictly. 


An examination of the agenda filed 
with the Court showed many items 
which did not in any way come 
within either 21(1)(a) or (b). What was 
crucial was the failure by the 
institution to examine the material 
requested in order to see what did and 
what did not come within the 
exemption claimed. 


Section 46 showed that Parliament 
intended the Court to have the 
information and material necessary to 
fulfill its mandate to ensure that the 
discretion given to the administrative 


head has been exercised within proper > 


limits and on proper principles. 
Deference to the exercise of that 
discretion must be confined to the 
proper limits of the power of 
decision, and the determination of 
those limits is a task for the Court. 


The matter was referred back to 
CMHC for re-examination and 
re-determination of the application of 
the exemption under paragraph 
21(1)(b) and section 25. 
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Information Commissioner y. The 
Minister of National Defence 
(Federal Court No. T-746-88) Filed 
April 27, 1988 


Facts 


The requestor sought records from the 
Department of National Defence 
concerning agreements on defence and 
related matters between Canada and 
the United States. The department 
released a number of records but 
refused to disclose six agreements, 
claiming they were exempt under 
paragraph 13(1)(a) and subsection 
15(1) of the Act. 


The requestor complained of the 
exemptions invoked and in particular 
about the department’s failure to 
specify which paragraph or paragraphs 
of subsection 15(1) were relied on. 


On reviewing the records we were 
Satisfied that the exemptions claimed 
were fully supportable, but believed 
that the department was required to 
specify which paragraph of subsection 
15(1) was relied on if doing so would 
not itself cause the injury 
contemplated by the subsection. 


We recommended to the department 
that the requestor be informed of the 
paragraph in point, but the 
department refused, stating that their 
interpretation of the Act did not 
require that they specify a particular 
paragraph. 


With the consent of the requestor, an 
application was made for judicial 
review. 


Issue 


Is a government institution which 
invokes subsection 15(1) as an 


- exemption required to inform the 


requestor of the paragraph of the 
subsection on which it relies? The 
case is pending before the Court. 


Information Commissioner y. The 
Minister of Agriculture 

(Federal Court No. T-1583-88) Filed 
August 18, 1988 


Facts 


The requestor asked for inspection 
reports on certain foreign 
meat-packing firms which exported 
meat products to Canada. The 
department, through the Department 
of External Affairs, consulted the 
countries in which the firms were 
located about whether the reports 
should be released. Many of the 
countries agreed, but three did not. As 
a result, the department then 
informed the requestor that subsection 
15(1) of the Act required the 
exemption of the documents from 
those three countries. The requestor 
complained to us. 


We recommended to the department 
that the reports be released, as we 
believed that disclosure could not 
reasonably be expected to be injurious 
to the conduct of international affairs. 
Also, it did not appear to us that the 
subject matter of the records fell 
within, or was similar in nature to, 
any of the descriptive paragraphs of 
subsection 15(1). 
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The department, which had been 
guided by External Affairs, obtained 
a further opinion of the need to 
exempt. This confirmed the earlier 
opinion and they continued to refuse 
disclosure. With the consent of the 
requestor we filed an application for 
judicial review. 


Issues 


1. Would the magnitude of injury to 
the conduct of international affairs 
that might be caused by release of the 
reports justify the exemption of the 
whole of the reports? 


2. Is it necessary to the validity of an 
exemption under subsection 15(1) that 
the subject matter of the records be 
described in or be akin to one of the 
paragraphs of that subsection? 


The case is pending before the Court. 


Information Commissioner v. The 
Minister of Agriculture 

(Federal Court No. T-1885-88) Filed 
October 4, 1988 


Facts 


This case is almost identical to Federal 
Court action T-1583-88 (the previous 
case). The requestor asked the 
department for reports on conditions 
in European meat-packing plants. The 
department refused to release any part 
of the reports from two countries 
which did not agree to disclosure, 
because the Department of External 
Affairs had advised them that 
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disclosure could reasonably be 
expected to be injurious to the 
conduct of international affairs. In 
addition, parts of the reports were 
said to be exempt under subsection 
20(1) since they reflected production 
figures and similar information. The 
requestor complained to us. 


We agreed that some parts of the 
reports might be exempt under 
subsection 20(1) but, as before, did 
not feel that subsection 15(1) could be 
used to completely exempt reports. We 
also pointed out the public interest in 
obtaining information about foreign 
plants which produce meat for 
consumption in Canada as a factor 
calling for departmental discretion in 
favour of disclosure. 


The department did not accept these 
arguments. With the consent of the 
requestor we filed an application for 
judicial review. The case is pending 
before the Court. 


Information Commissioner vy. The 
Minister of National Revenue (Federal 
Court No. T-291-88) Filed February 
22, 1988 


This case, dealt with at page 94 of the 
1987-88 Annual Report, involved the | 
release of the names of public | 
servants involved in the department’s | 
decision not to allow the importation | 
of a video tape. The department had | 
claimed an exemption for the 

individuals’ names and job titles, on 
the ground that disclosure might : 
threaten their safety. | 


} 
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The Minister reviewed the matter 
once more and decided to release the 
material that had previously been 
withheld. As a result, the action was 
discontinued with the consent of the 
requestor. 


Canada Packers Inc. v. The Minister 
of Agriculture (Federal Court Nos. 
A-1345-87 and A-540-87) 


Gainers Inc. v. The Minister of 
Agriculture (Federal Court No. 
A-1331-87) 


Burns Meats Ltd. vy. The Minister of 
Agriculture (Federal Court Nos. 
A-1330-87 and A-1332-87) 


Toronto Abattoirs Limited v. The 
Minister of Agriculture (Federal Court 
No. A-1341-87) 


Intercontinental Packers Limited y. 
The Minister of Agriculture (Federal 
Court No. A-1393-87) 


Facts 


Several years ago 10 Canadian meat 
packing companies filed court 
applications under section 44 of the 
Access to Information Act to block the 
release of their meat-packing 
inspection reports by Agriculture 
Canada. (Information Commissioner 
Annual Reports 1985-86, page 176;, 
1986-87, page 98; and 1987-88, page 
96). The Trial Division of the Federal 
Court ordered that the reports be 
released in all cases. Half of the 
companies appealed those decisions. 
The Information Commissioner, who 
had recommended disclosure from the 


outset, obtained leave to appear as a 
party intervenant in all the appeals. 


Issues 


Could disclosure reasonably be 
expected to result in material financial 
loss to or prejudice the competitive 
position of the companies? If so, did 
the public health interest in disclosure 
outweigh any such injury? 


Arguments 


The arguments on appeal were 
essentially the same as at trial. The 
companies said that their markets 
would be substantially damaged by 
disclosure; in favour of disclosure it 
was contended that no examples had 
been given to show this. Some reliance 
was placed on the argument that 
disclosure was in the public interest. 


Findings 


Paragraph 20(1)(b) of the Act did not 
come into play because the records 
contained observations and judgments 
by government inspectors and not 
information obtained by the 
government from the third parties. 


Paragraph 20(1)(c) and (d) exemptions 
under the Act apply where disclosure 
could reasonably be expected to result 
in material financial loss or gain to a 
third party, prejudice the competitive 
position of a third party, or interfere 
with a third party’s contractual or 
other negotiations. The Court 
determined that the application of 
these exemptions required a 
reasonable expectation of probable 
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harm. No such expectation was 
established by the evidence the 
companies filed. The evidence of 
injury was considered by the Court to 
be speculative. 


Subsection 20(6) can override the 
paragraph 20(1)(b), (c) and (d) 
exemption of records where disclosure 
would be in the public interest as it 
relates to health, safety, or protection 
of the environment, but the Court did 
not consider it relevant because the 
government institution had at no time 
exempted the records under 

section 20. 


The Court dismissed all the appeals. 


Information Commissioner vy. The 
Minister of Employment and 
Immigration (Federal Court Nos. 
T-1041-86 and T-1446-86) Filed 
May 9, 1986 and June 23, 1986, 
respectively 


These cases were summarized in the 
1986-87 Annual Report 

(page 97). They concerned 
independent applications by two 
researchers for information concerning 
Count de Bernonville. 


After prolonged negotiations between 
the department and our office a 
number of further records were 
disclosed to the requestors, who were 
then satisfied. The application for 
review was withdrawn. 
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Information Commissioner y. The 
Minister of National Revenue 
(Federal Court No. T-1758-88) Filed 
September 14, 1988 


Facts 


The requestor asked Revenue Canada 
to release records of the number of 
life insurance companies in Canada 
which had income taxes reassessed 
during two specified years, and the 
total value of reassessment notices sent 
to the companies. The access request 
said that the names of companies that 
received reassessment notices was not 
sought. 


The department disclosed the total 
number of audits carried out in the 
years concerned but refused to give 
the number of reassessments or the 
total value of the reassessment notices. 


Exemption was claimed on the basis 
of subsection 24(1) of the Act on the 
ground that section 241 of the /ncome 
Tax Act restricts disclosure of 
information obtained by the Minister 
of National Revenue for the purposes 
of the Income Tax Act. 


The requestor complained to us. We 
argued that the requested information 
was compiled by the department from 
its records, and hence was not 
"obtained" within the meaning of 
section 241 of the Income Tax Act. 
We noted that the department had 
occasionally disclosed to the press the 
average income in recent years of 
various classes of taxpayers. 
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The department replied that they 
interpreted section 241 of the Jncome 
Tax Act as prohibiting the disclosure 
of aggregate data where their doing so 
might disclose confidential 
information concerning particular 
taxpayers. They had concluded that in 
this instance the disclosure of the 
requested records would entail such a 
risk. 


The department refused to reverse its 
stand. With the consent of the 
requestor we filed an application for 
judicial review. 


Issue 


Does subsection 24(1) of the Act, in 
conjunction with section 241 of the 
Income Tax Act, prohibit disclosure of 
aggregate information compiled by the 
Department of National Revenue from 
records maintained by it? 


The case is pending before the Court. 


Information Commissioner y. The 
Minister of Employment and 
Immigration (Federal Court No. 
T-1402-88) Filed July 20, 1988 


Facts 


On November 5, 1987, the requestor 
sought records concerning screening 
procedures for persons wishing to 
enter Canada. On December 10, 1987, 
the department invoked a delay of 90 
days because consultations with other 
departments were necessary. The 
extension expired on March 9, 1988. 


On March 17 the requestor 
complained that no records had been 
released. 


Our investigation found that the 
Original consultations by the 
department had been completed on 
January 14, 1988. On April 15 we 
recommended by letter to the Minister 
the immediate release of the records, 
Subject to any exemptions. The 
Minister’s officials told us later that 
this letter was never received and on 
May 18 we delivered a copy of it to 
the departmental access to information 
coordinator. The coordinator informed 
us on June | that the requested 
records had been sent to the deputy 
minister for final approval before 
being released. 


On June 30 we again wrote to the 
Minister, saying this time that we 
were prepared, if the requestor 
consented, to apply for judicial review 
of the failure to disclose. A few days 
later we received a letter from the 
Minister dated June 28 stating that 
consultations had been necessary with 
two more departments, that these had 
been completed on May 20, and that 
exemptions had been sent to the 
deputy minister for approval. 


On July 20, after ascertaining that the 
records had still not been released, we 
filed an application for judicial 
review by the Federal Court. On 

July 29 the records were released to 
the requestor and the court application 
was withdrawn. 
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Information Commissioner y. The 
Solicitor General (Federal Court No. 
T-1359-88) Filed July 13, 1988 


Facts 


A request was made to the Canadian 
Security Intelligence Service on 
September 21, 1987, for records 
concerning the processing of 
government security clearances and 
related matters. The coordinator at 
CSIS notified the requestor on 
November 2, 1987, that an extension 
of up to 90 days was required for 
necessary consultations. 


On February 2, 1988, the coordinator 
informed the requestor that 
consultations were taking longer than 
expected, and the extended time limit 
would not be met. On February 26 the 
coordinator again wrote the requestor 
saying the consultation process had 
not been completed. A complaint was 
made on March 3. 


Our investigation showed that CSIS 
had consulted with six other 
government departments, all 
consultations being completed by 
February 11 except for consultations 
within the Department of the Solicitor 
General. 


On March 29 we recommended that 
the Solicitor General give the records 
to the requestor forthwith, and that 
we be informed by April 18 of any 
action taken or proposed to implement 
the recommendation. The Solicitor 
General replied on April 20, saying 
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that the processing of the records had 
been completed and that the material 
to be released had been sent to the 
requestor on April 18. 


When we sought details of the release 
we discovered on May 4 that no 
release had been made. We wrote to 
the Solicitor General on May 13, 
noting that fact and asking for 
compliance with his previous 
undertaking and notification to us that 
this had been done. In a June 14 letter 
we were told that a partial release had 
been made on May 24 and that the 
rest of the documents would be 
processed as soon as necessary 
consultations had been completed. An 
inquiry to the requestor showed that 
on June 28 approximately 92 pages of 
the records were still being processed 
and had not been released. 


On July 12 we found that the 
remaining parts of the records had 
still not been released, and on July 13, 
with the consent of the requestor, we 
filed an application for judicial 
review. On August 2 we were 
informed that the documents in 
question had been released, and the 
application was withdrawn. 


Information Commissioner y. The 
Solicitor General (Federal Court No. 
T-1225-88) Filed June 28, 1988 


Facts 


On November 27, 1987, the requestor 
asked Correctional Services Canada 


———— ew 


for records regarding contracts 
awarded since September 4, 1984, 
involving CACI Canada Ltd. The 
requestor was told on December 15 
that an extension of time of up to 30 
days was required for necessary 
consultations. On January 20, 1988, 
the access coordinator again told the 
requestor that the requested material 
could be expected within two to three 
weeks. 


On April 12 the requestor complained 
to us that the records had still not 
been received. On May 16 we 
recommended to the Solicitor General 
that the records be released forthwith, 
subject to any exemptions. The 
Solicitor General’s May 31 reply said 
that it was the department’s intention 
to release the records, but there was 
no indication when that would be 
done. 


On June 6 we wrote the Solicitor 
General that in our view his reply was 
inadequate. It was our understanding 
that the records had been ready for 
release as early as May 25 and should 
have been forwarded to the requestor 
at that time. 


No records were released by June 28 
and, with the consent of the 
requestor, we then filed an application 
for judicial review. The department 
released the records on June 30 and 
the court application was withdrawn. 


Information Commissioner y. Minister 
of National Defence et al. (Federal 
Court No. T-333-89) Filed February 
17, 1989 


Facts 


In 1985, in response to a request 
under the Act, the department 
supplied photocopies of photographs 
of some personnel who had been part 
of one of its units. In December 1987 
the requestor sought further 
photographic copies of the 
photographs with references showing 
where and when they were taken, and 
the identities of the groups or 
individuals in them. 


The department claimed an extension 
of time to consider the request and on 
April 7, 1988, informed the requestor 
that the records were personal 
information, and therefore exempt 
from disclosure. On April 13 the 
requestor complained to us. 


After investigating we contended in a 
letter to the Minister that the records 
were not exempt. We argued that the 
records related to the position or 
functions of government employees. 
Even if that were not so, we 
considered that these were the kind of 
photographs that the persons in them 
would expect to see displayed in 
public. Therefore to furnish them to 
the requestor was a use consistent 
with the use for which the record was 
compiled. 
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The department disagreed, saying that 
the photographs did not provide 
information about the performing of 
government functions and that 
disclosing them would not be 
consistent with the purpose for which 
they were taken. 


Further discussions with the 
department did not change either 
position. With the consent of the 
requestor we sought judicial review. 


Issues 


Do the photographs constitute personal 
information? Are the names of the 
government employees exempt? Can 
the department refuse to disclose 
where and when the photographs were 
taken? 


The case is pending before the Court. 


Information Commissioner vy. Minister 
of External Affairs (Federal Court 
No. T-895-88) Filed May 17, 1988 


Facts 


This request was for the record which 
showed the largest single annual quota 
for import of foreign cheese in 1985. 
The company concerned, when 
contacted by the department, objected 
to the release of the information, 
alleging that release would damage its 
competitive position. The department 
accordingly claimed that the records 
were exempt under paragraphs 
20(1)(b) and (c) of the Act. The 
requestor complained to us. 


We did not consider that the 
exemptions claimed by the department 
were substantiated. We notified the 
company that this was our tentative 
conclusion, but that we would give 
them an opportunity to make 
representations. They did so at length, 
including a further argument that 
disclosure of quota allocations could 
adversely affect contractual 
negotiations. 


We continued the investigation, 
obtaining further information from 
External Affairs that helped assess the 
company’s contentions and the 
departmental position. The additional 
information did not convince us that 
the exemptions claimed were valid, 
nor were we able to persuade the 
department to modify its position. 
Accordingly, with the consent of the 
requestor, we filed an application for 
judicial review. 


The case is pending before the Court. 


The Information Commissioner vy. The 
Minister of National Health and 
Welfare (Federal Court No. 
T-1987-88) Filed October 20, 1988 


Facts 


An individual had sought certain 
records from the Department of 
National Health and Welfare, 
including some relating to the 
Canadian Football League. 

A few records were released but the 
department withheld the balance 
pending the outcome of section 44 
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applications brought to the Federal 
Court by the CFL in relation to 
another access request. 


We believed that the complainant was 
entitled to have his request dealt with 
separately and that third party 
notification was necessary, even 
though the department knew there 
would probably be an objection by 
the CFL in this instance as well. Also, 
we considered it improper to deny 
release of some records based on a 
court action which which did not 
involve those particular records. 


Because the department refused to 
continue to process the access request 
before it, we obtained the requestor’s 
consent to file an application for 


judicial review. Additional records 
were then identified and some were 
released, but the balance were 
withheld pending the completion of 
the judicial review under section 44. 


The case is pending before the 
Federal Court. 


Vienneau vy. The Solicitor General of 
Canada (Federal Court No.A-346-88) 


Kealey vy. The Solicitor General of 
Canada (Federal Court No.A-347-88) 


These two cases, described in detail in 
our 1987-88 annual report, have been 
taken to the Federal Court of Appeal 
by the Information Commissioner, 
with the consent of the complainants. 
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Corporate Management 


The remaining $603,137 covered all 
other expenses. 


Corporate Management provides 
both the Information and Privacy 
Commissioners with financial, 
personnel, administrative, data 
processing and library services. 


Personnel 


A substantial increase in person-years 
for the Privacy Commissioner 
produced a very active personnel 
program. New positions were 
classified and there were 42 staffing 
actions including two senior manage- 
ment appointments. In addition, the 
offices underwent a biennial clas- 
sification audit by Treasury Board and 
the program management (PM) and 
information services (IS) positions 
were reviewed in line with the new 
classification standards. 


Finance 


The offices’ total resources approved 
by Parliament for the 1988-89 fiscal 
year of $5,074,000 and 69 person- 
years, an increase of $1,152,000 and 
11 person-years over 1987-88. 
Personnel costs of $3,837,201 and 
professional and special services 
expenditures of $702,567 accounted 
for more than 88% of expenditures. 


EXPENDITURES 


April 1, 1988 to March 31, 1989 


Information Privacy Corporate Total 
Management 

Salaries $1,268,673 $1,469,048 $568,480 $3,306,201 
Employee Benefit 
Plan Contributions 202,500 246,600 81,900 531,000 
Transportation and 
Communication 29,363 66,204 118,094 213,66) 
Information 57,681 38,815 1,526 98,022 
Professional and 
Special Services 506,936 144,959 50,672 702,567 
Rentals 2,898 64 15,294 18,256 
Purchased Repair and 
Maintenance 1337 SyUl2 21,940 28,389 
Utilities, Materials 
and Supplies 9,957 14,738 37,264 61,959 
Acquisition of Machinery 
and Equipment 43,232 85,986 48,464 177,682 
Other Payments 1,630 1,569 1,969 5,168 
TOTAL $2,124,207 $2,073,095 $945,603 $5,142,905 
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Administration 


The offices were relocated to the 3rd 
and 4th floors of Tower B, Place de 
Ville. Improved security measures 
were implemented for the new 
premises and a security manual was 
prepared. In addition, a records 
management audit was completed by 
National Archives. 


Informatics 


A review of informatics was 
undertaken with the assistance of 
outside consultants. The major 
recommendations of the study will be 
undertaken with regards to the 
renewal of the case management 
system and the expansion of report 
and text production facilities. 


Library 


The library continues to provide an 
information and referral service for 
both Commissioners. It offers a full 
range of library services, including 
interlibrary loan, automated reference, 
and literature searches. 


Last year, approximately 500 
publications about access to 
information, the protection of privacy 
and the ombudsman function were 
added to the library’s inventory. The 
public is welcome to consult our 
collection, which also includes 
newspaper clipping files, periodicals, 
and annual reports. 
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“The purpose of this Act is to extend 
the present laws of Canada to provide 
a right of access to information in 
records under the control of a 
government institution in accordance 
with the principles that government 
information should be available to the 
public, that necessary exceptions to 
the right of access should be limited 
and specific and that decisions on the 
disclosure of government information 
should be reviewed independently of 
government.” 


Subsection 2(1) 
Access to Information Act 


The Honourable Guy Charbonneau 
The Speaker 

The Senate 

Ottawa, Ontario 


Dear Mr. Charbonneau: 
| have the honour to submit to Parliament my annual report. 
This report covers the period from April 1, 1989, until March 31, 1990. 


Yours sincerely, 


| i 
Cees es oe 
rg 
roe 


“Inger Hansen, Q.C. 


May 1990 


—— nn 
nn 


The Honourable John A. Fraser, P.C., Q.C., M.P. 
The Speaker 

The House of Commons 

Ottawa, Ontario 


May 1990 


Dear Mr. Fraser: 
| have the honour to submit to Parliament my annual report. 
This report covers the period from April 1, 1989 until March 31, 1990. 


Yours sincerely, 
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Inger Hansen, Q.C. 
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THE SEVENTH ANNUAL REPORT - INTRODUCTION 


This annual report covers April 1, 1989, 
to March 31, 1990, and concludes the 
seven-year term of Canada’s first 
Information Commissioner. 


This report recounts not only the activi- 
ties of our office for 1989-90 but pro- 
vides a look at what has happened 
since operations began. It includes a 
summary statement of our experience 
with the Act, a synopsis entitled “Seven 
Years’ Experience,” a description of 
some complaint investigations com- 
pleted during 1989-90 and the usual 
statistical information in “Complaints”. 
There is a section, “Accessibility,” 
which describes our relations with the 
public, followed by our report on pro- 
ceedings in the Federal Court. Finally 
there is the report prepared by Corpo- 
rate Management which provides ser- 
vices for both the Privacy Commis- 
sioner’s office and our own. 


References used throughout this report 
need some identifying explanation. 
They are: The Standing Committee— 
this refers to the Standing Committee 
on Justice and Solicitor General, which 
was appointed pursuant to Section 75 
of the Access to Information Act; Open 
and Shut: Enhancing the Right to Know 
and the Right to Privacy, is the report 
of the Standing Committee’s review of 
the Access to Information Act and the 
Privacy Act; The Steps Ahead refers to 
Access and Privacy: The Steps Ahead, 
Canada, 1987, which was published by 
the Department of Justice in response 
to Open and Shut. 


SEVEN YEARS OF SEASONING 


The Commissioner: What was said 


The Access to Information Act provides that any Canadian who has been 
denied access to a document he has requested under the Act, who has failed 
to obtain the requested document within the prescribed time or who feels the 
fees charged are excessive, may lodge a complaint with the Information Com- 
missioner...! believe that this will happen in most cases and that no longer 
being required to institute an action at law will save Canadians both time and 
money. It will always be possible to appeal to the Federal Court in those cases 
where the problem has not been solved. 


Of course the Information Commissioner is an officer reporting directly to Par- 
liament. Being entirely free of the executive, the Commissioner will be at liberty 
to recommend release of government information, criticize the actions of the 
executive taken under the Act, table her recommendations in Parliament and 


take government institutions to court herself to obtain the release of 


information. 


The Honourable Mark R. MacGuigan, Q.C., P.C., M.P. 


May 27, 1983 
Minister of Justice 


Addressing the House of Commons moving 
the appointment of the Information Commissioner 


After seven years as Information 
Commissioner, | remain convinced 
that: 


e The political will in support of 
freedom of information could be 
stronger. 


e The bureaucratic resistance to 
freedom of information could be 
weaker. 


e The tendency to withhold govern- 
ment information should give way to 
attitudes favouring its disclosure. 


® Coordinators need sufficient 
resources and greater deputy 
minister support to fulfill their diffi- 
cult task and to properly advise their 
institutions. 


Some institutions lack the resources 
to comply adequately with the Act; 
some need to streamline their 
access requests procedures. 


Delays and reluctance to sever are 
the biggest obstacles to compliance 
with the Act. 


Delays and extensions of time for 
release should not be used to tem- 
porarily avoid disclosure. 


To allow institutions to deny access 
requests on the ground that they are 
abusive, could lead to abuse of the 
right to refuse access and could 
further delay access requests 


responses. 


@ The public needs more information 


about access rights. More resources 
and adequate funding should be 
allocated to public information pro- 
grams to be carried out by the 
Commissioner and government 
institutions. 


Our mediation process requires time 
and patience on the part of those 
involved; but mediated results may 
have a greater impact on attitudes 
than formal findings. 


The recommendations of the Par- 
liamentary Committee have not 
received the support warranted. 
There should be further 
implementation. 


Dilemmas, doubts and other 
difficulties 


Difficulty in securing compliance with 
the Act can be partly attributed to the 
existence of diverse interests pulling in 
different directions. For example: 


Cabinet ministers preserve the 
secrecy of deliberations and of deci- 
sions yet to be announced. However, 
by not disclosing background infor- 
mation the opportunity to demon- 
strate that compromises are often 
necessary may be lost. 


A reluctance to disclose records that 
may create misleading impressions is 
understandable. However, suitable 
explanations could enhance the 
public understanding of Government 
decisions. 


e Some public servants are uneasy 


because they believe records disclo- 
sure may constitute a violation of 
their oaths of secrecy. Further, they 
may fear such disclosure could 
embarrass their minister and they see 
their first task as protecting the minis- 
ter. They may also fear premature 
announcement or discussion of new 
programs or prejudice to programs. 
Some may fear disclosure of reports 
prepared in haste and under stressful 
conditions, or fear the publication of 
conclusions, advice or opinions that 
no longer reflect official views. 


Some ministers and public servants 
believe that policy advice will be less 
frank and forthcoming as the result of 
access to information. 


Users of the Act, such as journalists, 
academics, special interest groups, 
and business people who may all 
require timely disclosure become 
frustrated and cynical over “censored 
reports,” endless delays and reputed 
high costs. Historians who before 
1982 were often trusted to leaf 
through unreviewed records have lost 
such informal means of access. 
Future historians may lose interest- 
ing, subjective information because 
the inevitable effect of the Act is that 
many records become “sterile” or 
“access proof.” 


Our office must balance competing 
rights and interests, respect all the 
players, treat them with dignity, take 
their concerns seriously, provide fair 
procedures and, in the end, reach 
equitable solutions within the law. It 
is impossible to make all the players 
happy all of the time... 


(oe) 


Where do we go from here? 


A free, mature society should have suf- 
ficient trust in its people to say: there is 
very little information that cannot be 
shared with the public but if a greater 
public interest demands that certain 
information remain secret, reasons and 
a right of independent review of deci- 
sions to withhold will be provided. 
Canada made such a statement when it 
enacted the Access to Information Act 
in 1982. 


As it stands, the Act creates a right of 
access to records subject to limited 
and specific exemptions. It provides a 
two-stage review process: first to an 
independent Information Commis- 
sioner and second, in respect of refusal 
of access, to the Federal Court of 
Canada. The Canadian Act compares 
favourably with similar laws in other 
jurisdictions. 


There is, as always, room for improve- 
ments. However, instead of condemn- 
ing the Act as they once did, members 
of the public now seek to learn how to 
use it effectively and they make com- 
plex, less generalized complaints. 
Besides, public servants are now more 
interested in increasing their under- 
standing of the Act and many accept it 
as a social good and a fundamental 
democratic right. 


One improvement which would be a 
signal to the Canadian public that the 
Government does take freedom of 
information seriously would be incor- 
poration into the Canadian Charter of 
Rights and Freedoms of the public’s 
right to know. Sweden has incorpo- 
rated access to information in its 
Constitution, the Republic of India is 
planning to do so, Canada might wish 
to do the same. 


In the foreword to The Charter of Rights 
and Freedoms: A Guide for Canadians, 
the Right Honourable Brian Mulroney, 
Prime Minister of Canada, noted in 
1987 that the “...Charter does not pro- 
vide an exhaustive list of all of the 
rights and freedoms enjoyed by Cana- 
dians. Others, such as federal access to 
information rights, are to be found in 
statute law.” Commenting on the 
values expressed in the Charter, the 
Prime Minister said that they have 
“served over the years as the basis for 
an open and tolerant society....” 


Fundamental human rights now 
entrenched in the Canadian Charter of 
Rights and Freedoms were originally 
embodied in a statute, the Canadian 
Bill of Rights. Those rights included the 
right to freedom of speech and of the 
press. Freedom of expression, includ- 
ing freedom of the press and other 
media of communication, is now pro- 
tected by the Charter with other fun- 
damental rights and freedoms. Is it not 
reasonable to place the right to know 
(subject to express and limited excep- 
tion) in the Charter? Does freedom of 
information not deserve a place along- 
side the right to freedom of expression 
and the right to vote in elections? Is 
freedom of information not equal in 
importance to freedom of expression? 
Is freedom of information not essential 
to the full enjoyment of our democratic 
rights? 


Such an addition to the Charter would 
be a major step forward. 


on 


SEVEN YEARS’ EXPERIENCE 


Why an annual report? The short 
answer is that the Access to Informa- 
tion Act requires the Information 
Commissioner to report to Parliament 
every year. It is one of the mechanisms 
by which the office accounts for the 
discharge of its responsibilities and its 
expenditure of public funds. 


But there are other purposes served by 
Our annual reports. Those who have 
complained to us, and the public as 
well, should be able to read about what 
we have done or tried to do, where we 
have succeeded and where we have 
failed, and, very importantly, how we 
think access to information improve- 
ments can be achieved in the future. As 
| end seven years in office, | want to 
review the major issues that have 
arisen — for the most part they are 
reflected in previous reports — and 
show how our concerns have been 
either resolved or remain. 


Office’s Backlog of Complaints 


The first Annual Report covered the 
period from July 1, 1983, to March 31, 
1984. Even in that initial period, prob- 
lems surfaced that were to continue 
and, in some cases, intensify over the 
years. The report spoke of about 50 
cases still under investigation, but 
optimistically | wrote “l intend to have 
(the backlog) cleared up by the end of 
1984.” Little did | realize that a steady, 
sometimes dramatic, increase in com- 
plaints would preserve a backlog as the 
years passed, in spite of our efforts to 
reduce it. 


The 1985-86 Annual Report repeated 

the material contained in our brief 

to the Standing Committee about the 

workload of the office. After providing 


statistics as to the number of investiga- 


tors and the dates they had been 
appointed, the report showed that the 
caseload of the investigators was 


extremely high, considering the size of | 


~ the records that had to be reviewed. 


Three examples were given, including 
one in which the files to be reviewed 
contained 43 volumes, each about four 
centimetres thick, in each of two insti- 
tutions. We calculated that a workload 


of 15 to 20 cases would ensure a two to. 


three month turnaround time. Clearly 
this could not be delivered when case- 
loads reached about 40 files, and the 
investigators spent much time manag- 
ing, organizing and trying to keep files 
up-to-date. 


Consideration of the various interests 
of all parties affected and the mech- 
anics of preparing and distributing the 
required notices to third parties and 
receiving their representations also 
created a heavy demand on the office. 


Further we found that a heavy caseload 


prevented investigators from following 
through with those departments that 
delayed in responding to our ques- 
tions. We said this created “an ineffi- 
cient cycle of non-productive contacts 
in which investigators and depart- 
mental staff explain to each other why 
nothing has happened.” 


In the 1985-86 Annual Report we said 
that it was reasonable for the public to 
expect an investigation to be com- 
pleted in two or three months, and 
acknowledged that we had been able 
to achieve that in only about half of the 
cases contained in the report. We 
doubted that the problem could be 
solved simply by adding more investi- 
gators, support staff, and assistant 
commissioners, but we said that we 
were striving to resolve the problems 
and reduce delays to acceptable levels. 


The Standing Committee contrasted 
the fact that a complaint under the Act 
must be lodged within a year after 
receipt of the access request, yet no 
limit was imposed upon the Commis- 
sioner to complete an investigation. As 
the Standing Committee noted, an 
applicant could not seek judicial review 
of a denial of access until the investiga- 
tion was completed. 


The Standing Committee said delays in 
our office were possibly caused initially 
by a shortage of personnel, while the 
failure of various government institu- 
tions to grasp the importance of sever- 
ance was identified as accounting for a 
“significant volume” of delays. Another 
major cause of delay was considered to 
be the notification of third parties and 
the procedures involved to ensure 
fairness to them. 


The Standing Committee hoped that 
there would be some reduction in 
delays as the Act became better 
understood, and thought that the 
recommendations it made about noti- 
fying third parties should streamline 
procedures in our office. It mentioned 
that the Commissioner had given evi- 
dence before the Standing Committee 
that while the average time to complete 
an investigation was four or five 
months, she hoped to reduce it to 
about two or three months. Although 
aware that imposing a specific time 
limitation on investigations might result 
in a less thorough investigation, the 
Standing Committee recommended 
that there be a limit of 60 days. Ifa 
report of the investigation was not pro- 
vided within that period the Commis- 
sioner would be required to allow 
direct resort to judicial review. She 
would do this by a certificate which 
would simply state the investigation 
could not be completed within the 60 
day period. The applicant could then 
either go to court or wait for comple- 
tion of the investigation. 


The 1986-87 Annual Report revealed 
that the backlog of 312 files under 
investigation would, by itself, take more 
than a year to complete with the 
resources available. We, and the com- 
plainants, were frustrated by the 
delays, and we supported the Standing 
Committee’s recommendation about 
the certificate to be issued after 60 
days. However, we were concerned 
that a complainant who chose to go to 
Court before the investigation was 
completed would not be in possession 
of all the facts relevant to the case. 


The problem did not disappear. One 
person has made more than 2,500 
complaints against the Department of 
National Revenue during the last 
couple of years and our concerns 
about delays remain. In the 1988-89 
report we said that the time taken to 
achieve results was a major problem. 
This reporting year we completed the 
investigation of 3,011 complaints but 
have a backlog of 653 files. 


Delays in Release of Records by 
Government Institutions 


Almost from the day we began to 
operate it was evident that the release 
of information was not speedy enough 
to meet the needs of journalists. In the 
1983-84 Annual Report we recognized 
that the procedures under the Act did 
not enable the media to meet its dead- 
lines. However we noted that, in some 
instances, previous complaints had set 
precedents for institutions to release 
information that was withheld before. 
This, we thought, might result ina 
more open attitude toward subsequent 
requests and thus accelerate the 
procedure. 


The cautious optimism of the 1983-84 
Annual Report gave way to a realiza- 
tion that delays continued to be the 
subject of many complaints lodged 
under the Act. The 1984-85 Annual 
Report said that some users saw the 
delays as intentional. We wondered if 
the remedy for habitual delays by 
specific departments might lie in appli- 
cation to the Federal Court and “the 
resulting publicity.” Yet, we feared that 
court action might prove ineffective 
and suggested an educational program 
and sufficient staff so that institutions 


could do the work in a reasonable time. 


In early 1986 a special report was made | 


to Parliament dealing with the period 
April-December, 1985. This report was 
in anticipation of the comprehensive 
review of the Act that was to be under- 
taken by the Standing Committee on 
Justice and Solicitor General. In that 
report we said that many delays were 
unacceptable to complainants and to 
us. We noted that among the many 
reasons for the delays were the size of 
the records to be reviewed, the time 
taken by departments to react to sug- 
gestions from the office and the inabil- 
ity of some departments to handle 
access requests because of a lack of 
adequate staff. All of this, we said, was 
aggravated by a lack of sympathy for 
the spirit of the Act. 


| 
| 


In its report Open and Shut, the Stand- — 


ing Committee observed that the prob- 
lem of inadequate record keeping and 
inexperienced personnel could no lon- 
ger justify lengthy delays. The Stand- 
ing Committee recommended that the 
Information Commissioner be given 
the power to waive all access fees if an 
institution failed to meet the time limits 
without adequate justification, and that 
Treasury Board and the Public Service 
Commission jointly study how com- 
pliance with the time limits could be 
enhanced. 


The 1986-87 Annual Report continued 
to express concerns about delays. We 
acknowledged that it was difficult for 
departments to get additional 
resources to deal with access requests, 
but noted that delays frequently arose 
at the senior officials’ level. When this 
happened coordinators said that the 
records were held up “on someone’s 
desk” and that the coordinators were 
helpless to speed release. 


In late 1986 we began to give priority to 
complaints of delays, and in 1988 a 
general complaint about delays was 
initiated by the Commissioner. The 
findings of the investigation were set 
out in detail in the 1988-89 Annual 
Report. Major causes were identified 
as: 


e lack of sufficient staff in departments, 

® the process necessary to get the 
departmental decision to give or deny 
access, and 

e the need for consultation between 
government institutions. 


Delays to access remains one of the 
major problems under the Act. Our sta- 
tistics tell the story. 


The number of completed delay and 
time extension investigations and their 
percentage of the total complaints are: 


1984-85 1985-86 1986-87 
41 27% 62 27% 80 31% 
1987-88 1988-89 1989-90 
167 28% 239 38% 2,142 71% 


We believe access is useful and mean- 
ingful only if provided in a timely 
fashion. We also consider it improper 
and unfair for government institutions to 
delay release of a record simply to avoid 
disclosure until the last possible 
moment, in the hope that the informa- 
tion will no longer be noticed or rele- 
vant. We are aware of, and consider 
unfair, the practice of some government 
institutions of giving priority to access 
requestors most likely to complain, leav- 
ing others to wait even longer. The Act 
permits extensions for fixed periods of 
time when “the request is for a large 
number of records or necessitates a 


search through a large number of 
records and meeting the original time 
limit would unreasonably interfere with 
the operations of the government insti- 
tution.” In addition, extensions may be 
invoked for fixed periods if consulta- 
tions are necessary and for indetermi- 
nate periods to accommodate third 
party procedures. No other reasons are 
valid. The Act provides that access 
delayed is considered access denied. 
While we are conscious of resource 
problems faced by a number of institu- 
tions, we Cannot dismiss a delay com- 
plaint on the grounds of a shortage of 
government resources. 


In the 1984-85 Annual Report we fore- 
saw that we might have to resort to 
court action to deal with what we con- 
sidered to be unreasonable delays. 
When gentle persuasion had little effect 
we commenced legal action in 1988-89. 
Counsel were instructed in 13 delay 
cases, and in all of them the records 
were released before the matter could 
be heard by the Court and in some 
cases the release was almost im- 
mediately after the application for 
review was filed. In other cases, prompt 
release of the records occurred when 
officials were subpoenaed to explain the 
reasons for delays. If used sparingly, 
compelling public servants to give for- 
mal evidence has a dramatic effect and 
emphasizes those points in the process 
where improvements ought to be made. 


Preparation for court review is costly 
even when the application is eventually 
withdrawn. While we have had to con- 
tinue to make applications for judicial 
review and to subpoena Officials, we are 
concerned that these formal, costly and 
time-consuming processes should not 
become routine. 


oO 


Three applications, each dealing with 
similar extensions, are noteworthy. They 
involved requests for free trade papers. 
The department invoked 120-day exten- 
sions and the Commissioner applied for 
a review of the length of the extension. 
However, the department released the 
records before the application was 
heard, but not until the extensions had 
expired. (1987-88 Annual Report, page 
95, 1986-87 Annual Report, page 97.) 


We are still waiting for the Court to rule 
whether a department must establish to 
the Commissioner's satisfaction that 
there were legitimate reasons for invok- 
ing the extensions when the records are 
released before the hearing of the appli- 
cation. 


Third party applications to prevent dis- 
closure of confidential business infor- 
mation present a separate delay pro- 
blem and are dealt with under the 
section on third party rights. 


Public Education 


The first Annual Report voiced a serious 
concern that the public’s understanding 
of the Act was very limited. This was 
not, however, the first time | had noted 
that the Act contained no provision 
giving the Information Commissioner 
authority to become involved in public 
education. During Parliamentary debate 
over the bill which became the Acct, | 
suggested to the Standing Committee 
on Justice and Legal Affairs that without 
an appropriate clause in the Act the 
necessary education funds could not be 
made available. At the same time | 


10 


expressed uncertainty about whether 
the Information Commissioner was the 
person to conduct public education, 


| 


although | was certain that the Commis- _ 


sioner should not be the only person. 
Later | recognized that third parties 
might fear that they might not get a fair 
hearing if the Commissioner was seen 
to favour access rights beyond the 
scope of the Act. 


The need for public education was des- 
Cribed again in the 1984-85 Annual 
Report and stressed in the 1985-86 
Annual Report. It was reiterated in the 


Special Report for April-December 1985. 


The Standing Committee, citing the 
Special Report, found that Canadians 
were largely unaware of their rights 
under the Act, and recommended that 
the Act mandate that the Information 
Commissioner, and Treasury Board, 
foster public understanding of the Act. 
The Government, in its response to the 
recommendation of the Standing Com- 
mittee (contained in the The Steps 
Ahead) undertook to launch a campaign 
to inform the public, and also to amend 
the Act to provide “a public education 
mandate for the Office of the Informa- 
tion Commissioner.” There have been 
no amendments to the Act since the 
Standing Committee issued its report, 
but funds have been provided to our 
office on one occasion to undertake a 
limited educational program. 


: 


Access Coordinators 


The 1984-85 Annual Report contained 
our first reference to access coordina- 
tors. It was not to be the last, for their 
special needs and vital role in coordinat- 
ing the public delivery of services under 
the Act proved of major continuing 
concern. From the outset it was recog- 
nized that “lf the principles of the 
Access to Information Act are to be 
accepted and if the users of the Act are 
to be convinced of the good faith of the 
Government, it will in large measure be 
a result of the efforts of the many 
extremely competent access coordina- 
tors.” Yet, the 1984-85 period found that 
already we had some erosion of the 
authority of the coordinators and a ten- 
dency on the part of some of them to 
become demoralized. We believed that a 
few had been subject to unjustified criti- 
cism, and feared it would appear that 
standing up for the principles of 
freedom of information would adversely 
affect their public service careers. 


The Standing Committee said it believed 
the coordinators must become the pri- 
mary agents for promoting effective 
implementation of the Act within each 
institution. It characterized their current 
training as apparently deficient, since no 
regular government-wide training pro- 
gram existed, except for ad hoc co- 
operative efforts of the Administrative 
Policy Branch of the Treasury Board 
and the Offices of the Information and 
Privacy Commissioners. As a result of 
the Committee’s hearings, the Treasury 
Board in 1986 surveyed the roles and 
job satisfaction of coordinators. Its 
report confirmed that coordinators 


required strong senior management 
support. The Standing Committee made 
a number of recommendations. These 
included that the status and role of the 
coordinators be explicitly recognized in 
the Act, that Treasury Board address the 
problem of ensuring that coordinators, 
“who should be senior level officials 
wherever possible,” have direct rela- 
tionships with senior management and 
that Treasury Board organize standard 
formal training for coordinators. 


We supported the recommendations in 
the 1986-87 Annual Report and urged 
that they be given high priority. We dis- 
cussed the difficulties that coordinators 
face, pointing out that often they lacked 
the resources to do their work, and had 
neither moral nor legal support in their 
attempts to have departments comply 
with the Act. We were apprehensive that 
they would be made scapegoats, thus 
leaving them torn between what they 
saw to be their duty and what might be 


‘better for their department, their collea- 


gues, and their careers. Also, we 
thought that departmental legal advisors 
were tending to advise against release 
whenever it could not be compelled, 
contrary to the initial instructions to 
coordinators that release should take 
place if the exemption was discretionary 
and there was no reason for withholding 
the record. 


The Government, in The Steps Ahead, 
agreed that coordinators played a cru- 
cial role in the successful implementa- 
tion of the legislation and undertook to 
develop a training package for them, 
enhance their guidance and support, 
update the requirements and duties of 
their positions, and emphasize their 
need for direct access to deputy minis- 
ters or other senior officials. 
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We agreed, but in the 1987-88 Annual 
Report emphasized that coordinators 
needed much more. We called for an 
unequivocal message from the Govern- 
ment that coordinators will not be 
blamed nor their careers be at risk, 
when information is released in con- 
formity with the Act and the Govern- 
ment finds the result unpalatable. 


The Treasury Board Secretariat pub- 
lished a study on the status and role of 
coordinators, including a draft descrip- 
tion of the role. We applauded this work, 
and repeated in the 1988-89 Annual 
Report the most important portion of the 
role as described in the draft. It stated 
that the position required thorough 
knowledge of the legislation, regula- 
tions, policy and precedents, and said 
the coordinator must demonstrate 
judgment, tact, and good negotiating 
skills. The position was said to be an 
independent source of advice to the 
ministers and deputy ministers. 


Satisfactory as we found this to be, we 
were less pleased by a further para- 
graph which proposed the coordinator 
be responsible for “undertaking the pri- 
mary defence before the Information 
Commissioner and, when necessary, the 
Federal Court, of institutional deci- 
sions...” We would have much preferred 
“participated in mediation and negotia- 
tion” in lieu of “undertaking the primary 
defence.” 


By and large, however, the situation is 
improving. To quote one of our investi- 
gators: “Compared with this time last 
year, access to information staff have 
come around. Most of them want to 
comply but some get blocked from up- 
stairs. Last year they were like 
management.” 
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As was said earlier, a main reason for 
delays in some departments was the 
lack of sufficient staff in coordinators’ 
offices. The 1988-89 Annual Report 
went into some detail on this aspect, 
including a reference to the salary levels 
of some coordinators. During the 1988- 
89 year there were many changes in 
coordinators as experienced people 
moved to better paying positions and 
lower-ranked positions were either left 
vacant or filled by inexperienced per- 
sonnel. However, some departments 


had added positions to their access staff — 


in recognition of the volume and com- 
plexity of the work. 


Yet coordinators are frustrated with the 
difficulties they have in hiring new staff 
and they speak of a lack of support from 
their senior management. Our assess- 
ment is that there is an additional prob- 
lem here. Senior public servants who 
have only occasional contact with 
access to information issues may not 
appreciate the principles of rights to 
access and the strict time limitations 
under the Act and therefore may not 
understand the need to deal with issues 
efficiently and effectively. 


There is consensus among our investi- 
gators that the Treasury Board courses 
are helpful, that coordinators have not 
only gained experience with the Act and 
their work, but they have also become 
more understanding of the work that 
Our investigators have to do. Many 
coordinators are now cooperative, pre- 
pared to answer our questions and more 
willing to assume the burden of estab- 
lishing the validity of exemptions when 
they have been claimed. Contrary to 
common public belief, departments 
such as Canadian Security Intelligence 
Service, the Department of National 


Defence, the Royal Canadian Mounted 
Police and the Department of External 
Affairs are routinely doing well in 
managing severance and generally pre- 
paring themselves for working with our 
investigators. 


Third Party Rights 


The 1984-85 Annual Report included 
observations on the complications 
caused by the requirement that third 
parties be informed when released 
information could affect their interests. 
A decision by the Government that the 
records are not releasable, followed by 
our dismissal of the subsequent com- 
plaint under the Act does not present a 
problem. If, however, the government 
institution proposes to release the 
records, or the Information Commis- 
sioner intends to recommend release, 
the third party must be informed and 
given an opportunity to make represen- 
tations. In one case, had the Commis- 
sioner concluded that the records 
should be released, some 57,000 per- 


sons would have been entitled to notice. 


But even giving notice to and receiving 
representations from a dozen third 
parties or their lawyers add to the time 
and resources needed to deal with a 
complaint. 


These comments were much expanded 
and a number of other concerns set out 
in our main brief to the Standing 
Committee. 


The Act permits government institu- 
tions extensions of reply time if it is 
necessary to engage in third party 
consultations. The institutions were 
found to be using this provision to 
enter into consultations with third 
parties rather than serving formal 
notice on them. While in some cir- 
cumstances this might lead to third 
party consent to disclosure, it does not 
give the third party the right to apply to 
the Federal Court for an order prohibit- 
ing disclosure. We recommended that 
the Government first decide whether it 
is prohibited by the Act from disclosing 
a record. If so, consultation may be 
appropriate to see whether the third 
party will give its consent. On the other 
hand, if the Government initially 
intends to disclose the record, we think 
that formal notice should be given to 
the third party. 


We recommended broadening the third 
party notification procedures so that 
where a third party could be adversely 
affected by disclosure, although the 
record was not within the classes 
specified in the Act, it would be notified 
and have the opportunity to intervene. 


Our recommendation did not, however, 
extend to investigating on behalf of 
potential third parties. We had been 
asked by an individual to investigate 
what he believed was a request under 
the Act for personal information about 
him, and he wanted us to recommend 
non-disclosure. We took the position 
that the Commissioner was not autho- 
rized to deal with such a complaint. 
The request, though, illustrated the 
need for notification to individuals or 
organizations that might be adversely 
affected by the intended disclosure of a 
record. 
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Further, we would be reluctant to deal 
with third party complaints since this 
could lead to complaints from every 
person who feared disclosure of infor- 
mation by the Government and might 
place the Commissioner in a situation 
where both the requestor and a third 
party could make complaints, one 
about the refusal, the other about a 
proposed release. 


Our brief also dealt with whether a 
third party could limit a consent to dis- 
closure by stipulating that disclosure 
could be made only to a particular 
requestor. We thought not. And we 
considered the effect of third party 
representations made after the expira- 
tion of the time limit for getting the 
representations in to the Government. 
We believed that they should be con- 
sidered if the Government had not 
made its final decision when they were 
received. 


The Standing Committee made four 
recommendations for amendments to 
the Act: 


® a definition of “trade secrets”; 

® an extension of the public interest 
override so that it would apply to all 
types of third party information set 
Out in the section; 

® provision for substitutional service 
where many third parties were in- 
volved or the parties were outside 
Canada; 

e aclarification that third parties had 
the onus of proof before the Federal 
Court when challenging release of 
confidential business information. 
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In The Steps Ahead the Government 
accepted the last three of these 
recommendations. So far as a defini- 
tion of “trade secrets” was concerned, 
the Government undertook to consider 
it if a uniform definition was adopted 
for use in the Criminal Code and pro- 
vincial legislation dealing with protec- 
tion of trade secrets. 


The 1987-88 Annual Report noted that 
the proposed changes would be bene- 
ficial but repeated concerns about the 
use of the provision for consultation 
rather than formal third party notice. 


: 


The 1988-89 Annual Report returned to | 


the subject of third party rights, partic- 
ularly as the procedure for dealing with 
them delayed the release of informa- 


tion. At the time of the report, there had | 


been 133 such applications to the 
Federal Court since the Act came into 
effect. In each case the requestor could 
not be given the records unless the 
application for review was withdrawn 
or a judgment ordering release was 
given. 


Applications to the Court are heard ata 
date fixed by the Court. A date is not 
likely to be fixed until one of the parties 
makes application for this to be done. 
The requestor, unless he or she 
chooses to become a party to the 
action, can not hasten the matter, and 
we did not believe that requestors 
should have to apply to be a party to 
the review. Yet some means should be 
found for expediting hearings, in view 
of the average time of two years from 
application to judgement, and an 
average time of one year to withdraw 
applications when the third party 
decides to abandon the case. 


We concluded that the head of a 
government institution was obliged to 
see that such applications are reviewed 
by the Court as speedily as practical. 
The third party is unlikely to apply fora 
date since delay serves its interests. 


However, in these cases the Govern- 
ment has already concluded that there 
is no exemption in the Act covering the 
records in question, and so it is under a 
statutory duty to release them. It is pre- 
vented from carrying out that duty by 
the filing of the application, and 
remains unable to do so until the appli- 
cation is withdrawn or judgment given. 


Our report expressed concern that the 
Government had not brought these 
third party cases on for hearing expedi- 
tiously, and said that “the failure of the 
Government to press for timely disposi- 
tion of the case has meant the loss of a 
requestor’s right.” It became apparent 
this year that counsel for the Govern- 
ment believe that those who requested 
the records should participate in the 
third party proceedings. We do not 
believe that such an obligation exists. It 
is the Government’s duty to defend the 
Minister’s decision to release the 
records. 


We considered whether the Commis- 
sioner should seek to intervene in such 
cases. This, while possible with leave of 
the Court, would not be practical. 
There would probably not have been a 
complaint, since the Government had 
decided to release the records, and we 
would have no knowledge of the facts 
involved. Also, we would be seeking 
the same result as would the Govern- 
ment, so that our intervention ought to 
be unnecessary. 


Fees 


The 1984-85 Annual Report raised for 
the first time the questions of whether 
fees were reasonable and what the cri- 
teria should be for waiving them. While 
these questions had yet to be studied 
in depth at the time of the report, a 
recommendation had been made to 
Treasury Board that the fee of 25 cents 
per page for photocopies might be 
reduced to 15 cents. In April 1986 the 
fee was cut to 20 cents per page. 


At this stage requestors were be- 
ginning to find out how to limit the fees 
by limiting their requests as to topic, or 
time, or by being more specific in their 
requests. Yet we had reports from some 
persons that they did not use the Act 
because they thought they would have 
to pay heavy fees. 


This report mentioned the problem that 
occurs when two or more requestors 
seek the same record. We noted that 
there were not, so far as we knew, any 
instructions from Treasury Board as to 
charging the first applicant and later 
collecting a share of the cost from 
other applicants. 


The report also described the frustrat- 
ing situation for requestors asked to 
pay fees, or deposits, only to find after 
records had been searched and re- 
viewed that the entire record was 
exempt. We thought that in such cases 
it would be better to waive fees. 


In the main brief to the Standing 
Committee we recommended that the 
Act be amended so that an applicant 
would be informed of the estimated 
fees before his or her request was 
processed. 
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Additionally, the brief described a 
media survey which asked a number of 
questions about fees. We had decided 
to do such a survey because more 
criticism about fees was received from 
media people than from any other 
identifiable group. We sent out 200 
questionnaires to daily and weekly 
papers, wire services, press galleries, 
radio and television stations, and 
publishers. We received 93 replies. 
Most respondents thought that gen- 
erally fees were about right and per- 
haps a little high, and that the five 
“free” hours of search and preparation 
time was acceptable. Forty per cent of 
the responses suggested that fees 
should be waived or reduced for journ- 
alists, and almost twice as many 
thought also that they should be 
waived when they would be an ob- 
stacle to disclosure to a particular 
person. 


The Standing Committee recom- 
mended rescinding the requirement for 
an application fee, but coupled this 
recommendation with one that the Act 
authorize the Commissioner to make a 
binding order enabling a government 
institution to disregard frivolous or 
vexatious requests, subject to appeal to 
the Federal Court. It further recom- 
mended that: 


e five free hours of search and prepa- 
ration time be continued; 


® no fee be charged if a search did not 
reveal any records; 


® copies of released documents be 
placed in institutional reading 
rooms, with lists of such records 
available in the reading rooms and in 
the institution’s annual report: 


e The market rate be stipulated for 
photocopying; 


e the Act be amended, or a regulation 
made, setting a consistent standard 
for waiver of fees; (Criteria to be 
considered were specified.) 


@ the Commissioner be empowered to 
make binding determinations 
concerning complaints on fee 
waivers. 


The Government agreed (The Steps 
Ahead) that changes should be made 
in the fee structure. It would, therefore, 
set fees for photocopying and other 
reproduction services on market-rate 
Criteria. It also agreed to establish cri- 
teria for the waiver of fees. 


The Government recognized that “it 
should not collect fees from applicants 
where the cost of collection exceeds 
the revenues derived.” A new policy 
would be developed based on: 


@ elimination of the application fee; 


e free service for search and prepara- 
tion time where recovery of a fee 
would not be economical. Otherwise 
a fee would be charged; 


® no charge for reviewing material for 
exemptions; 


® with these exceptions, fees to be 
assessed on basis of real costs for 
processing requests. 


> ps snsssnnsssnssnnssnssisnsseeeeees 


These statements about changes to the 
fee structure were followed by the Gov- 
ernment’s announced intention to 
consider amendments to the Act to 
deal with requests which were trivial or 
frivolous, or those in which the 
processing would cause an unreason- 
able diversion of resources from other 
operations or “interfere unreasonably 
with the ability of Ministers to perform 
their functions.” 


Read together, the annual reports for 
1986-87 and 1987-88 comprise our 
views on the recommendations by the 
Standing Committee and the proposals 
by the Government. 


We supported the Committee’s recom- 
mendation to eliminate the application 
fee, but took issue with the recom- 
mendation to authorize the Commis- 
sioner to make a binding order 
enabling the Government to disregard 
frivolous and vexatious requests. We 
pointed out that the authority to make 
such an order and the order itself were 
incompatible with the Commissioner’s 
role, and that any finding that a request 
was frivolous or trivial would damage 
the office’s ability to mediate. In the 
1986-87 report we ended our discus- 
sion by saying that the Commissioner 
was convinced there was little or no 
misuse of the Act. 


When the Government’s response was 
considered in the 1987-88 Annual 
Report, we embarked on a more de- 
tailed examination of what was pro- 
posed. We pointed out that under the 
Government’s suggested amendment 
on frivolous, vexatious, or disruptive 
requests, a requestor could never be 
certain that the request would be pro- 
cessed, and concluded that the result 
would be an erosion of the funda- 
mental principles of the Act. We also 
wondered who was to assess the 
importance of the information, whether 
a complaint could be made about such 
an assessment, the availability of judi- 
cial review, and whether there was a 
role for the Commissioner to authorize 
the Government to decline to process 
the request. We noted our uncertainty 
about the meaning of “disruptive,” and 
“unreasonable” and “trivial.” 


We had basically agreed with the rest 
of the recommendations of the Com- 
mittee but were not in complete accord 
with the way the Government proposed 
to proceed. We hoped that the criteria 
for waiver of fees would include factors 
in addition to those the Government 
cited, although agreeing with the 
Government that it was desirable to 
consider such matters as benefit to 
public health, safety or the protection 
of the environment. But the outlined 
new policy seemed to us to be a 
marked departure from current prac- 
tice. It appeared to envisage access 
users, So far as possible, bearing the 
whole costs of processing requests. We 
assumed that it was intended to abolish 
five free hours of search and prepara- 
tion time and that real costs would be 
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charged except for the simplest 
requests. We thought this was incom- 
patible with the announced intentions 
about disregarding access requests 
considered to be trivial, frivolous, or 
disruptive. In effect, we said, an institu- 
tion would appear to be willing to pro- 
vide a service for a price based on real 
costs but reserve the right to refuse to 
provide that service. We added that 
authority to refuse access on that basis 
could result in refusal of access solely 
on the ground of expediency or for 
arbitrary and discriminatory reasons. 


International Affairs and National 
Defence 


In the main brief to the Standing 
Committee we explained the disagree- 
ment between some government insti- 
tutions and ourselves regarding the 
interpretation of exemptions that 
contain an injury test. Without restrict- 
ing the generality of the provisions 
constituting the injury test, the exemp- 
tion includes certain listed classes of 
information. The prime, but not sole, 
example of such a provision is section 
15, which relates to the protection of 


the state interest in international affairs, 
national defence, and national security. 


We had contended that to constitute a 
valid exemption the government in- 
stitution must show that the record fell 
within one of the listed classes of 
information 


To determine whether our interpreta- 
tion was correct we made three appli- 
cations for judicial review. Each such 
application involved section 15, but the 
issues varied from case to case de- 
pendent, among other factors, on whe- 
ther we believed the records should be 
disclosed. (See 1988-89 Annual Report 
page 81 and 1989-90 Annual Report 
page 54 and 58.) 
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Severance 


In the main brief to the Standing 


Committee we dealt with section 25 of | 


the Act, which requires institutions to 
disclose those parts of requested 
records that are not exempt by sever- 
ing the non-exempt parts. We stated 
that the section was extensively used 


| 


and recommended severance and dis- | 


closure even if departmental officials 


thought that the material left would be | 


meaningless or useless. We argued that 
it was for the applicant to determine 
what was meaningful. 


| 
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The 1987-88 Annual Report touched on 


the difficulties being experienced, 
explaining that public servants, when 
pressed by investigators to observe the’ 
severance principle, tended to ask to 
be shown how it could be done. As a 
result, investigators sometimes ended 


up doing the whole record and then, in’ | 


effect, reviewing their own suggestions. 
to determine what was exemptible. 


The 1988-89 Annual Report expanded | 


on the concern. We pointed out that 
many records were voluminous and 
that institutions were loath to spend 
hours identifying and preparing the 
non-exemptible parts for release. 
Investigators continued to be willing to. 
give examples of what was believed to — 
be proper severance, but the Act 
places the duty on the institution to 
find the parts of the records that the 
requestor is entitled to have. Yet institu- 
tions often released only the parts that 
we specified as examples. We therefore 
had to engage in protracted discus- 
sions, causing long delays in the 
release of additional records. 
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Our efforts toward maximum severance 
may seem unreasonable to some insti- 
tution officials. But we believe that 
unless we continue to monitor the 
severance process there may be a ten- 
dency to less and less severance and, 
therefore, a failure to disclose re- 
leasable parts of requested records. 


The 1988-89 Annual Report was sub- 
sequent to a judgment in the Federal 
Court of Appeal, which possibly re- 
moved one misapprehension, holding 
that even though officials think the 
whole of a record or set of records 
should be exempted they are required 
to review all the records to see if any 
can be released. (See Ken Rubin v. 
President of Canada Mortgage and 
Housing Corporation (1988) 1 F.C. 265; 
see 1988-89 Annual Report page 79.) 


In January 1990 the Commissioner 
recommended that severance of a 
record be considered even though it 
contained information subject to 
solicitor-client privilege. On the advice 
of the Department of Justice, the Minis- 
ter declined to do so, saying that sever- 
ance may result in the loss of privilege 
for the entire document. The Commis- 
sioner has been authorized by the 
complainant to test the issue in court 
on his behalf. 


Another question still to be answered is 
the interpretation to be given to the 
words “and can reasonably be 
severed.” We are awaiting a judgment 
On a case now before the Federal Court 
of Appeal. 


Recommendations and Consultations 


The main brief to the Standing Com- 
mittee noted that section 21 of the Act 
permitted withholding advice and 
recommendations made to or devel- 
oped by the Government. Further, 
there was a discretionary right to with- 
hold accounts of meetings of Govern- 
ment employees no matter what the 
subject matter. We considered the 
exemption open to abuse because no 
harms test existed and the Federal 
Court had held that the exercise of dis- 
cretion in claiming exemptions was not 
reviewable. We recommended that a 
harms test or other limiting provision 
be inserted in the section, and that 
factual information in background 
material should not be subject to 
exemption under the section. 


The Standing Committee said this 
exemption had the greatest potential 
for routine misuse. It agreed with the 
opinion contained in many briefs that 
the language was far too broad, and 
recommended that the section contain 
an injury test, and be clarified to apply 
only to policy advice and minutes at 
the policy level of decision-making. 
The Committee also recommended 
that the exemption be applicable only 
to records that came into existence less 
than 10 years before the request for 
access, rather than the current 20 year 
rule. 
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The 1987-88 Annual Report amplified 
our views as set out in the brief to the 
Standing Committee, and noted that 
the Government had rejected the 
Committee’s recommendations. (The 
Steps Ahead maintained that accep- 
tance of the Committee’s recommenda- 
tions would fundamentally change the 
confidential relationship between 
ministers and public servants.) We 
referred to the debates on the bill that 
became the Act, in which it was sug- 
gested that the public should not be 
deprived of factual information that 
was part of the process of giving 
advice, and said we had seen many 
examples of the withholding of such 
information. We continued to press for 
an amendment to the Act that would 
include a harms test and limitation of 
the exemption. 


In July 1988, the Federal Court of 
Appeal delivered a judgment (Ken 
Rubin v. President of Canada Mortgage 
and Housing Corporation (1988) 1 F.C. 
265) which was summarized in the 
1988-89 Annual Report. It may be that 
the effect of that judgment will diminish 
the occasions upon which the 
Government will rely on this exemp- 
tion, since the Court held that in exer- 
cising the discretion given by the sec- 
tion the institutional head must have 
regard to the policy and object of the 
Act, and that Parliament intended the 
exemptions to be interpreted strictly. 


20 


Personal Information 


Our brief to the Standing Committee 
suggested that Parliament consider 
what responsibility, if any, should be 
placed on government departments to 
seek individuals’ consent to disclosure 
of their personal information. Refer- 
ence was also made to a judgment in 
the Federal Court, (Information Com- 
missioner v. Minister of Employment 
and Immigration (1986) 3 F.C. 63) 
which was summarized in the 1984-85 
report. That judgment examined the 
effect of subsection 19(2) which pro- 
vides that the minister “may disclose 
any record requested...that contains 
personal information” if one of three 
conditions is met: the consent of the 
individual is obtained; the information 
is publicly available; or the disclosure 
is in accordance with section 8 of the 
Privacy Act. \It was held that if the sub- 
section applied the Minister must 
release the records. 


The third of the conditions listed 


involves our office in a consideration oft : 


the Privacy Act when a complaint is 
made to us that a record containing 
personal information has been withheld | 
improperly. It follows that some 
amendments to the Privacy Act would 
be of concern to us, as well as to the 
Privacy Commissioner. 
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_The Standing Committee expressed 
“great concern” over an aspect of the 
legislation that had troubled us, namely 
_the lack of provision for the notification 
of the individual when it was proposed 
_to release his or her personal informa- 
tion. The Committee stressed the pro- 
vision in the Privacy Act that enabled 
an institutional head to release such 
-material when the head was of the 
opinion that “the public interest in dis- 
closure clearly outweighs any invasion 
of privacy that could result from the 
disclosure.” 


The Standing Committee recom- 
“mended, in addition to a provision for 
notification to the individual, that the 
substance of relevant portions of the 
Privacy Act should be incorporated in 
the Access to Information Act, a 
recommendation we agreed with in our 
report for 1986-87. We also observed 
that we had had difficulties with both 
the definition of “personal information” 
and the circumstances in which it 
could be disclosed, and agreed with 
the Standing Committee’s recommen- 
dation that statutory amendments 
should be considered. 


The 1987-88 Annual Report dealt 
further with this exemption. We wel- 
comed the Government’s response to 
the Standing Committee’s recommen- 
dations that proposed to make the 
Privacy Act a more effective data- 
protection statute and the announced 
intention to accept the Standing Com- 
mittee’s recommendations to clarify the 
definition and use of personal 
information. 


We reiterated our concern about notifi- 
Cation to individuals and urged the 
Government to provide procedures to 
enable individuals to make representa- 
tions concerning their records. 


Cabinet Confidences 


Dealing with the exclusion of Cabinet 
confidences frorn the Act, our main 
brief to the Standing Committee 
pointed out that the Commissioner had 
made an arrangement with the Clerk of 
the Privy Council to obtain certificates 
from ministers that a record or portion 
of a record was a confidence of the 
Queen’s Privy Council. 


In response to a question before the 
Standing Committee, | said that | 
thought the Cabinet confidences ques- 
tion should be considered in the light 
of both section 21 (the exemption deal- 
ing with advice and recommendations 
developed by or for the Government) 
and section 69 (which totally excludes 
such confidences from the operation of 
the Act). 


| added that in our experience Cabinet 
confidences were not exempted under 
section 21. Our only authority to inves- 
tigate complaints about withholding 
Cabinet confidences would occur 
when a person alleged that the record 
was a discussion paper on which a 
decision had been made public, or a 
decision had not been made and four 
years had passed. No such situation 
developed, although | could have 
pointed out that we had had com- 
plaints that records had been im- 
properly claimed as Cabinet confi- 
dences. Ten such complaints were 
reported in the 1984-85 Annual Report, 
six of which, based on evidence made 
available to us, were found to be not 
supportable. In the other four cases 
negotiations resulted in full or partial 
release. 
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| stated that in other countries having 
access legislation some protection was 
given to the decision-making body, and 
a parliamentary system of government 
was dependent upon a free exchange 
of ideas. In addition, | explained that 
we used section 36 of the Evidence Act 
which allows a body with subpoena 
power to ask for a certificate from the 
minister that something constitutes a 
confidence of the Queen’s Privy 
Council. We had requested such a cer- 
tificate in 13 cases. In three of the 
cases more records were released after 
the minister responsible was asked for 
the certificate. 


It was made clear that my concern was 
that the withholding of records under 
the exclusionary section should be 
minimal. While | had obviously not 
seen the excluded records, | believed it 
was possible to withhold records which 
merely contained the factual back- 
grounds upon which the Government 
made decisions. My personal opinion, 
as asked for by the Chairman, was that 
a democracy would benefit by having 
access to that kind of material, and also 
by being more aware of the many 
conflicting pieces of advice that a 
government receives, | thought, that 
there was “a much greater need for the 
public to understand (that) any deci- 
sion at the highest level in government 
is always a compromise.” The Commit- 
tee devoted much of its report to this 
exclusion and it recognized that there 
were important justifications for with- 
holding records. 
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Further, the Committee said that sever- 
ing subjective policy advice from 
factual material in Cabinet memoranda 
was vital and that factual material 
should generally be available unless an 
exemption in the Act was applicable. 


In a strongly held view of the Commit- 
tee, it said that the absolute exclusion 
of Cabinet confidences from the ambit 
of the Act could not be justified. It 
believed that a suitably worded discre- 
tionary exemption, not exclusion, 
would provide protection for Cabinet 
secrecy. In addition, the Standing 
Committee believed that confidences 
more than 15 years old should be 
beyond the proposed exemption. 


The Government rejected the propo- 


sals on the basis that the recommenda- 


tions would impinge on Cabinet confi- 
dentiality and undermine the 
convention of collective ministerial 
responsibility. Our 1986-87 Annual 
Report said that we believed Parliament | 
had intended a right of access to such 
factual background documents. We 


| 


had found it difficult, however, answer- — 
ing complaints that records once called | 


Cabinet discussion papers had been 


excluded on the ground that they were | 


really memoranda. Also, the Privy 
Council Office told us that since the 
Act was passed no Cabinet discussion 
papers as described in the Act 
appeared to have been produced. 


The 1987-88 Annual Report noted the 
rejection of the Standing Committee's 
recommendations which we had sup- 
ported. It observed again that the 
public is unable to obtain factual back- 
ground documents upon which Cabi- 
net decisions are taken, as we believed 
was the intent of the legislation. 
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_ Attitudes 


_ In every annual report, we have had 
_ something to say about attitudes, per- 
_ ceived or desired, and their importance 


to compliance with the Act. The first 
Annual Report referred to the public 
who had called the Act “no good,” “a 
farce,” or “the most deceptive piece of 
legislation ever passed by the federal 
Government.” | did not then, nor do | 
now, assess the Act in such a fashion. | 
have, while noting public frustrations at 
delays and the results of complaints, 
commented on the attitude of Govern- 
ment and officials. My comments have 
ranged from stressing the need for 
understanding of the Act, to emphasiz- 
ing how reactions of coordinators can 
be affected, to expressing outright dis- 
satisfaction with Government’s inac- 
tion, to cautious hope for a new, better 
atmosphere. 


Other portions of the annual reports 
have indicated what we have thought 


| of the attitude of those with whom we 
deal. There will be some repetition, but 
_in what here follows we want to stress 


the importance of attitudes. 


_As early as the 1984-85 Annual Report | 


pointed out that full compliance with 
the principles of the Act would require 
the dedication of coordinators, the will- 
ingness of senior officials and minis- 
ters, and a fair amount of understand- 
ing and sophistication among the 
users. | wondered whether coordina- 
tors were being extended full support. 


When | reported on the 1985-86 year | 
expanded my concerns. | suggested 
that Parliament take steps to ensure 
ministers and public servants develop a 
more receptive attitude toward the 
public rights to access. | said that many 
public servants must experience a 180- 
degree turn before records would be 
examined to find ways to release 
information rather than searching for 
ways to keep it secret. | asserted that 
there was far too little support for free- 
dom of information and far too much 
belief that something traditionally kept 
from the public should be kept from 
the public forever. 


The 1986-87 Annual Report dealt with 
the tendency of departmental legal 
advisors to advise against release 
whenever possible and said that, while 
this was a normal reaction for lawyers, 
the advice was contrary to the purpose 
and spirit of the Act. 


The 1987-88 Annual Report detailed 
my views on a letter from the Clerk of 
the Privy Council to government 
departments and on the Government's 
response to the report of the Standing 
Committee. 


In brief, | made it clear that | did not 
think consultation, as mandated in the 
Clerk’s letter, was unlawful and that | 
would intervene only if there was evi- 
dence of political interference or if 
such consultations impeded the proper 
exercise of access rights. But | made it 
equally clear that public servants, 
rightly or wrongly, believed the letter’s 
message was that disclosure under the 
Act might cause the Government 
embarrassment, and that such embar- 
rassment should be avoided. | thought 
it would take a very independent and 
strong-minded public servant to argue 
with superiors in favour of release. 
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After | reviewed the Government's 
response to the Standing Committee’s 
recommendations, | found little room 
for optimism. In fact, despite a few 
laudable proposals, | characterized the 
Government’s response, as “inade- 
quate” and “inappropriate,” using the 
language of the Act. 


One important item was the lack of 
acceptance of the recommendation 
that each exemption should contain an 
injury test and be discretionary. | said 
that implementation of that recom- 
mendation would be “a giant step 
toward more open Government.” 


The 1988-89 Annual Report is replete 
with direct or indirect references to 
attitudes and their importance. In the 
introduction | spoke of the length of 
time taken to achieve results, and said 
that while the Government might 
embrace freedom of information prin- 
ciples, the embrace remained cool and 
reluctant. | said that users who find that 
institutions have not met the prescribed 
deadlines are left wondering whether 
problems are operational or attitudinal. 


The General Counsel to the Commis- 
sioner, in an address reproduced in the 
report, made the following points: 


e some officials emphasize exemp- 
tions rather than the right to access; 

e to seek to exempt everything that 
can be exempted may thwart the 
purpose of the Act; 

e to unnecessarily take all the time 
legally possible to obtain an exten- 
sion of time is not helpful; and 

e that while attitude is not the sole 
cause of problems under the Act the 
approach of Government advisors 
and administrators can have a posi- 
tive effect. 
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We also had some positive omens to 


report. We had conducted an investiga- | 


tion of delays in nine departments. We 
were happy to report that all those 
interviewed were helpful and coopera- 
tive. They discussed the reasons for 
delays as they saw them and offered 
suggestions to solve some, if not all, of 
the problems. Further, we said that the 
Government had taken some steps 
forward in its commitment to enhance 
the status of coordinators and to create 
a training program on access and 
privacy. The provision of more staff to 
our office was seen as a positive sign 
of the Government's willingness to 
assist users of the Act. We finished in a 
burst of hopeful speculation by asking 
“Could it be that there has been an 
order to the helmsman to sharply 
change course?” 


Statutory Prohibitions Against 
Disclosure 


Section 24 of the Act is a mandatory 
exemption of any information the dis- 
closure of which is restricted by a sta- 
tute contained in Schedule II to the 
Act. The Act required that the provi- 


sions of Schedule || had to be reviewed - 


and reported on within three years of 
the Act coming into force. The Stand- 
ing Committee was charged with 


| 


{ 
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conducting this review. Our brief to the | 


Standing Committee detailed our 
views, concluding that there was no 
necessity for section 24 and Schedule 
Il. We gave nine reasons for recom- 
mending repeal of the section. They 
included: 


e All the restrictions under the 
Schedule II statutes have corres- 
ponding exemptions under other 
sections of the Act; 


@ Section 24 is an absolute prohibi- 
tion, but most of the Schedule II 
Statutes do not absolutely prohibit 
disclosure; 


e The section does not conform with 
the principle that decisions to with- 
hold should be subject to review 
independently of the Government: 


e Not all the Schedule II statutes 
specify who makes the decision, and 
not all set out grounds for the re- 
striction on disclosure or the excep- 
tions to the rule; 


_@ The Commissioner is excluded from 


any useful role in the mediation of 
complaints involving a Schedule II 
statute. 


Although we recommended the repeal 
of Section 24 and the Schedule, we 
recognized that certain instances 
existed where mandatory non- 
disclosure should apply. We suggested 
that a mandatory exemption could be 
contained in the Act concerning infor- 
mation under such statutes as the 
Income Tax Act, and the Statistics Act, 
and perhaps a few others. 


In its report on section 24 the Standing 
Committee noted that some of the pro- 
visions in Schedule Il were expected to 
no longer merit the protection pre- 
viously afforded by other Parliaments. 
The Standing Committee found our 
brief helpful in having delineated 
among the Schedule II statutes six 
categories of discretion, ranging from 
absolute prohibition to a generally 
unrestricted discretion to allow disclo- 
Sure. It concluded that the varying 
degrees of discretion fitted awkwardly 
within a mandatory class exception. 


me 


The Standing Committee concluded 
that section 24 violated two of the prin- 
ciples contained in section 2 of the Act 
as it could not be termed to provide 
“limited and specific” exemptions, and 
it did not provide for an independent 
review. 


While the Standing Committee did not 
determine whether restrictions in the 
Schedule II statutes were desirable, it 
concluded that in general it was not 
necessary to include Schedule II in the 
Act. It said that in every instance the 
information safeguarded by one of the 
statutes would be adequately protected 
by one or more of the exemptions 
already in the Act. The Standing Com- 
mittee recommended that section 24 
and Schedule II be replaced by a new 
mandatory exemption incorporating 
the interests reflected in the Income 
Tax Act, the Statistics Act, and the 
Corporations and Labour Unions 
Returns Act. 


The Standing Committee was con- 
cerned about a “slippery slope” effect 
should Schedule II be retained. It noted 
briefs from both the public and private 
sectors seeking various additions to the 
Schedule and suggested that whole- 
sale additions would defeat the spirit of 
the legislation. 


We agreed with the Standing Commit- 
tee’s recommendation. The Govern- 
ment stated only that it would explore 
other options to section 24. 
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Court Review 


We seek court review in the name of 
the Information Commissioner to 
obtain definitive judicial interpretations 
of provisions of the Act where media- 
tion has failed. 


When we believe a complainant has a 
good arguable point or that a com- 
plaint raises a substantial doubt, we 
offer to make the court application. 
This does not necessarily mean that we 
expect to win. In fact, when we do not, 
the Court decision helps us to explain 
why we cannot support a subsequent 
complaint or why, even if we support it, 
we cannot justify seeking a court 
review. The cases primarily involve 
personal or corporate privacy or pro- 
cedural and other points of law. A few 
examples from the last seven years will 
illustrate: 


Minutes of meetings of government 
institutions 


Several complaints required us to 
determine whether all minutes of meet- 
ings of government institutions ought 
to be withheld under paragraph 
21(1)(b), which stipulates that records 
of the kind described in several para- 
graphs (here accounts of consultations 
and deliberations within government 
institutions) may be withheld from dis- 
closure, the section has no injury test. 


The question of whether the full text of 
minutes of meetings of government 
institutions can be withheld under Sec- 
tion 21 evolved gradually. First, the 
Atomic Energy Control Board released 
a substantial portion of requested 
minutes before the matter came before 
the court; the National Advisory Com- 
mittee on Immunization did the same. 
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lt was not until the Chairman of the : 
Canadian Radio-Television and Tele- | 
communications Commission refused | 
access to certain minutes of meetings © 
of the Commission that the issue was" | 
heard by the Court. Based on the evi- | 
dence, the Federal Court declinedto | 
review the Chairman’s decision. 


Later, we received a complaint that 
Canada Mortgage and Housing Corpo- | 
ration refused to release its minutes. | 
We felt confident that our mandate | 
authorized us to suggest severance 
and release of some of the records and , 
we so recommended. However, we did | 
not offer to seek court review because | 
of the CRTC decision. The complain- | 
ant, Ken Rubin, applied on his own and: 
while the Federal Court Trial Division 
dismissed his application, the Federal | 
Court of Appeal referred the matter | 
back to Canada Mortgage and Housing. 
Corporation for re- -examination and | 
possible severance on the grounds that 
the exemption of the whole of the | 
record without reference to the sever- 
ability principle violated the purpose of | 
the Act and that each record must be ~ 
examined for severance. The Court | 
ruled that an institution must exercise | 
its discretion within the proper limits of | 
its power of decision, and the determi-_ 
nation of those limits is a task for the 
Court. The case is Ken Rubin v. | 
Canada Mortgage and Housing Corpo- | 
ration (1989) 1 F.C. 265. | 
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Personal information 


One of the frequently invoked exemp- 
tions is section 19 which, generally 
speaking, prevents the disclosure of 
protected personal information. The 
following main issues have been taken 
before the Federal Court: 

Salaries: We sought to find out whether 
the Government was entitled to with- 
hold information about certain order- 

) in-council appointees who were paid a 
fixed salary. Salary ranges of officers 
and employees of government institu- 
tions are disclosable, but some of the 
‘appointees were heads of government 
institutions which were not subject to 
the Act. Realistic salary ranges were 
‘created and released before the matter 
was heard by the court. Similar 
releases for Governor-in-Council 
appointments are now the norm, and 
our office has, in a subsequent com- 
plaint, supported the practice of releas- 
ing approximations of salary ranges. 


Status of applicant: Early on we 
encountered the question of whether 
an individual who does not qualify as 
an applicant under the Privacy Act can 
obtain access to records containing his 
or her personal information by provid- 
ing a consent for a third party to obtain 
it under the Access to Information Act. 
The Court agreed that the individual 
could and that the Minister had to 
release the record. A 1989 amendment 
now provides that anyone present in 
Canada is qualified to use either Act. 


Names of RCMP officers: The RCMP 
disclosed the result of an internal 
inquiry into the handling of certain 
homicide cases. We had recommended 
release of the record but accepted that 
personal information that identified 
individuals was protected. Suitable 
deletions were agreed upon and 
release was effected before the Court 
hearing but after the application to 
court was made. 


Security classification: |n this situation 
a government institution had released 
individuals’ names, but held back the 
security classifications required for the 
positions they were occupying under 
contract. We recommended that they 
could not be withheld as protected 
appraisal or personal information. The 
Court ordered release. 


Photographs: We did not consider pho- 
tographs of some personnel who had 
been part of a unit within the Depart- 
ment of National Defence to be pro- 
tected personal information and thus 
recommended disclosure. The 
Department did not accept our recom- 
mendation yet released the records 
after evidence was submitted, but 
before the judge rendered his decision. 
The application was withdrawn. 
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Third Party Information 


A large number of complaints and 
court cases relate to confidential 
business information concerning the 
private sector. 


Meat inspection reports: The public has 
the right to see meat inspection 
reports. In a number of cases the 
Commissioner’s recommendation for 
release had been accepted by the 
Minister of Agriculture but when 
actions were brought by some of the 
third parties to prevent disclosure, the 
Commissioner applied to take part in 
the proceedings. Both the Trial and 
Appeal Divisions of the Federal Court 
ruled that such reports should be 
released. 


Aggregate tax information: The 
Department of National Revenue had 
refused to disclose insurance informa- 
tion compiled in an aggregate form. We 
had recommended that it be disclosed 
as it did not identify individual tax- 
payers and the Income Tax Act did not 
prohibit such disclosure. The records 
were disclosed before the hearing. 


Procedural Points 


An order of an Immigration Appeal 
Board to hold a hearing in camera does 
not preclude the Chairman from con- 
sidering an access request for release 
of a transcript of the hearing subject to 
exemption. The Court held that the 
Access to Information Act takes 
precedence. 
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Specific Reasons for Exemptions 


In section 15 the introductory portion 
reads: 


“15(1) The head of a government 
institution may refuse to disclose 
any record requested under this 
Act that contains information the 
disclosure of which could reason- 
ably be expected to be injurious 
to the conduct of international 
affairs, the defence of Canada or 
any state allied or associated with 
Canada or the detection, preven- 
tion or suppression of subversive 
or hostile activities, including, 
without restricting the generality 
of the foregoing, any such 
information...” 


and is followed by nine paragraphs 
describing various kinds of records or 
types of information. | 


The Court held that the government 
institution is not required to cite a spe-_ 
cific paragraph in its notice to an appli- 
cant of a refusal to disclose. However, — 
the Court held that the institution must | 
state the major category of each | 
document withheld, e.g. whether it 
relates to national defence, interna- 
tional affairs or subversive activities. 
Two similar cases are pending where 
we have recommended release, subject 
to possible limited exemptions and 
severance. In these cases it did not 
appear that all of the subject matter of 
the records fell within any of the para- 
graphs of the section. (1989-90 Annual 


Report page 54.) 
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| Jurisdiction 


The Court has accepted our argument 


_ that it has jurisdiction to determine 
_ issues relating to the process and pro- 


cedure by which decisions made under 
the Act are made by government insti- 
tutions, even when the Commissioner 
does not dispute the refusal. 


Evidence of Witnesses 


In a case where the Information Com- 
missioner recommended partial release 
of a requested record, but is involved 
as an intervenant at the request of a 
complainant in whose name the case is 
brought, the Court has determined that 
a witness who has filed an affidavit 
(here on behalf of a government ins- 
titution) “must answer questions upon 
which he can be fairly expected to have 
knowledge which, without being eva- 
sive, relate to the principal issue in the 
proceedings upon which his affidavit 
touches.” (1989-90 Annual Report, 
page 54.) A similar issue had been 


_ brought in another case but, after this 


decision, the Government agreed to 
have the questions answered and the 
application was withdrawn. (1989-90 
Annual Report, page 54.) 


29 


COMPLAINTS 


The Numbers Table 1 


Since the Access to Information Act STATUS OF COMPLAINTS 
came into effect July 1, 1983, 5,592 

complaints have been received. Table 1 April 1, 1989 to March 31, 1990 
shows the status of complaints while 
the other tables show their distribution 
and disposition. 


PENDING FROM 
PREVIOUS YEAR 2,607 


OPENED DURING 
THE YEAR 1,057 | 


COMPLETED DURING 
THE YEAR 3,011 


PENDING AT YEAR-END 


be rela vely 4 minor - _ - one page 
empted out of several hundred - 
may be rectified immediately by the 
institution. In making our finding, — 
however, we ask ourselves whether the 2 


ton was ong 
complainant was justified inlodging _ : 


he result of the oe olint i is 5 the” 
ction taken by the government inst 
on following our investigation. In 
any instances no ee. 


Findings 
Justified 


We found merit in the complaint. A 


legal right had been denied or the spirit 


of the Act had not been followed. 
Not Justified 


We were unable to find any denial of 


legal rights or unfair treatment. In some 
_ cope any where feasible. 


instances, the complaint was outside — 
ine Commissioner's mandate. __ 


Dispositions - 
: Reported as Well-Founded 


In cases where we were nol Boles to 
achieve a satisfactory resolution — 


through mediation, both the ungiag @ - 

the investigation and the recommenda- — 
tion, if any, were reported to the Minis- _ 
_ Results _ 


ter by the Commissioner. In other 
instances where it was too late for 


mediation or it was not necessary or — - 


possible to take any action, the find- — 


ings were reported to the access co- 
ordinator. In all cases, bale were _ 


made to the complainant. — 


Resolution Mediated 


fiable in whole or in part and was 
resolved through mediation. The insti- 
tution was persuaded to take some 
remedial action which the Information 
Commissioner considered to bean 


acceptable solution to the complaint. A. 


report was made to the complainant 
and the government institution. It was 
not necessary to make a report or 
recommendation to the Minister. 


Discontinued 


Our investigation was terminated at th 


request of the complainant or was 
abandoned by the complainant before 
its merits could be fully determined. 
Discontinued cases are dismissed as 


unjustified unless it was reasonably 


clear at the time our investigation was 


terminated that there was some merit 
_ _ to the complaint. A report was made t 


the government institution and to the 


: Dismissed 


No fucher action by the government 
____ institution was called for because we 
- oe not consider the complaint to be 
_ justified. No recommendation was 
made to the complainant and to the - 
. government institution about cde 
Co _ 


| Remedial Action 5 _ 


a Remedial action was ee (or propo- 


sed) by the government institution an 


we were Satisfied that this action was 
sufficient to rectify the matter. 


_ ] _. Insutticient Action — 
During the course of the eo 
the complaint was found to be justi- _ 


Although we recommended that the 
government institution take some 
remedial action in response to the 


complaint, the Minister refused to 


implement our recommendation, or t 
action taken (or proposed) was inade 


- quate or inappropriate. 


TABLE 2 
FINDINGS, DISPOSITIONS AND RESULTS OF COMPLAINTS 
(By Complaint Category) 


April 1, 1989 to March 31, 1990 


Finding Not Justified 


Resolu- Dis- 
Disposi- tion cont- Dis- 
tion Reported as well founded mediated | tinued missed 


Remedial | Insufficient} No action | Remedial | No action } No action | No action 
Result action action required | action required | required | required 


Refusal to 
disclose 


Delay 
(deemed 
refusal) 


Time 
extension 


Fees 
Language 
Publication 


Miscel- 
laneous 


Total 


92.7% o7 8.1% 21.6% 


thing about 


No Action Required 


In the bircumetances ites. not neces- 


sary or not Dae for: pany remedial _ 


the government institu : 


How Do Our Findings Reflect on the 
Government Institution? 


It is difficult to assess a government 
institution’s performance under the Act 
simply by looking at the numbers of 
complaints we consider justified and 
not justified. 


Some justified complaints entail 
serious breaches of rights under the 
Act. Others are less serious in nature. 
Occasionally government access to 
information officials will say that it 
seems unfair for us to consider a com- 
plaint about one aspect of an access 
request to be justified when the request 
in all other respects was handled prop- 
erly. It may also seem unfair to tag a 
complaint as justified when the 
government institution took immediate 
steps to remedy the complaint and did 
so to the complainant’s satisfaction. 


Our statutory mandate under the 
Access to Information Act is to investi- 
gate and report on the complaint as it 
was lodged with us. Our finding is not 
altered because the matter complained 
about may seem insignificant or 
because we considered only one por- 
tion of the complaint to be justified. 
However, wherever possible we try to 
point out the positive aspects of the 
manner in which a request was dealt 
with. 
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ved the oa noo we became 2 


By the same token, we do not make 


findings in respect of matters not com- 


plained about, even though in the 
course of our investigation we may 
notice, for example, that an improper 


time extension has been invoked or 


statutory time limit has been exceeded. 


When looking at the numbers of com- 
plaints against a government institu- 
tion, one must also bear in mind how 
many access requests they have pro- 
cessed (the Treasury Board maintains 
this data) and the nature of the organi- 
zation. Departments such as Revenue 
Canada deal with confidential tax- 
payers’ information, which they must 
exempt, and in doing so tend almost to 
invite complaints. | 


It is significant to note that in the 
majority of cases no further action was 
required by the institution, either 
because the complaint was not justified 
or because corrective action had 
already been taken by the time we 
became involved. 


FINDINGS AND RESULTS OF COMPLAINTS 
(By Government Institutions) 


April 1, 1989 to March 31, 1990 


Table 3 
| 


Findings Justified Not Justified 


Insuf- No No 
ficient Remedial Action Action 
Action Action Required | Required 


Agriculture — 6 a 5 11 


Canada Deposit 
_ Insurance Corporation 


~ Canada Mortgage and 
| Housing Corporation — 2 — 1 3 


Canadian Commercial 
| Corporation — 1 — 1 2 


Canadian Human Rights 
Commission — 1 — — 1 


Canadian Radio-Television 
& Telecommunications 
Commission — _ 1 1 2 


Canadian Security Intelligence 
Service Office of the 
Inspector General 


Consumer and Corporate 
Affairs _ 1 — 3 4 


Employment & Immigration 
omnis! 


Environment 


Federal Business 
Development Bank — 18 1 2 21 


Indian Affairs and Northern 
Development — 1 4 3 8 


eee eee eee err 
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Table 3 


Justified Not Justified 


Findings 


No 
Action 
Required 


No 
Action 
Required 


Insuf- 
ficient 
Action 


Result Remedial 


Action 


Investment Canad 


Justice ite 

Labour 

Law Reform Commission 
of Canada — — — 1 1 


Revenue Canada — 
ECE Poe Excise 6 | 2 : 1 9 


Royal . 
Pola. 
St. Lawrence Soe 
eon ys 


Solicitor General — — — | 1 1 
Statistics Canad SS. r——es—“ “ee 
Supply and Ser ices | — aM, 
Transport — : _. 
Treasury Board (Secretariat) 
Vancouver Port Corporatior 
Veterans Affairs A — 1 — 1 


Western Econon 
Diversification _ 


Multiple tay ad ~ 1 =< ans 


TOTAL 15 322 2,003 671 3,011 


Table 4 
GEOGRAPHIC DISTRIBUTION OF COMPLAINTS 
(BY LOCATION OF COMPLAINANT) 
Cumulative 7-year totals in parentheses 


April 1, 1989 to March 31, 1990 


yeaa 


NY 


Northwest 


Territories pee Newfoundland 
=~ 3 23 
(9) Lays (94) 


British 
Columbia Alberta See Quebec 
44 54 atchewan i iE K 521 SZ 
(234) (148) 8 antes (3,071) Prince Edward 
(49) (57) ntario Island 
181 3 
(852) (10) 
. & Nova Scotia 
National New Brunswick Be 
Reetea 11 
195 (29) 
OUTSIDE CANADA 0 (42) (967) 
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CASE SUMMARIES 


In previous reports selected cases 
appearing in “Case Summaries” have 
included the file number, the institution 
and other particulars about the com- 
plaint as each reported all aspects 
raised by the complainant relative to a 
specific request. 


Complaints now tend to raise a number 
of different issues. Some of them are 
new and difficult, some are routine and 
some are raised by a number of com- 
plainants simultaneously. To accom- 
modate this and make reading easier, 
we are presenting the case summaries 
in a much abbreviated form. Thus the 
main points derived from several com- 
pleted investigations have been lumped 
together. 


Severance 


In a number of instances we pursued 
the issue of severance. In a significant 
number of cases we were satisfied that 
the amount of effort and time it would 
take to obtain additional information 
might not be worthwhile. We therefore 
wrote to complainants along the 
following lines: 


“It did not appear to us that any 
meaningful portions of the 
records could reasonably be dis- 
closed and our investigators so 
informed you. In order to give you 
the opportunity to make repre- 
sentations to us about the pros- 
pect and value of severability, our 
investigator randomly selected a 
sample of documents from the 
records and the coordinator 
confined the exemptions to the 
bare essentials, leaving portions 
of the records available for 
disclosure. 
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“| reviewed the sample and agree 
that the exemptions are proper 
and that no more can be dis- 
closed without compromising the 
interests to be protected under 
the sections claimed. Our investi- 
gator has assured me that the 
sample is representative of the 
complete record-holding. 


“A copy of the severed sample 
record was sent to you by the 
department and after a review you 
agreed that the information which 
could be disclosed was of no real 
significance and was not worth 
the fee. You told our investigator 
that you did not wish to have 
further action taken on this 
complaint.” 


In another instance we addressed the 
issue as follows, dealing with the 
exemption that protects information 
that is subject to solicitor-client 
privilege: 


“The department did not address 
the severability principle (section 
25) but, on viewing the record, | 
became convinced that if section 
25 were applied you would not 
receive any opinions or other 
substantive information. Never- 
theless, if you wish, we are pre- 
pared to try to obtain covering let- 
ters and other small portions of 
the record on the basis you will 
pay any fees that the department 
may require. My tentative conclu- 
sion is that the records you have 
asked for are subject to solicitor- 
client privilege as set out in sec- 
tion 23 of the Act. In view of that 
conclusion, | have not addressed 
the applicability of section 14 or 
subsection 15(1) as these exemp- 
tions are redundant.” 
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| In one multiple requests instance, the 

_ requestor had already made arrange- 
ments with the department. We treated 
_ that matter this way: 


“We have reviewed the documents 
that were exempted under section 
23 of the Act. The record con- 
sisted mainly of an exchange of 
correspondence between the 
department and a solicitor. 
Generally speaking, section 23 
was properly applied by the 
department. There exists one 

| document on which we are not 
satisfied that it may be entirely 

; withheld under section 23. How- 

| ever, based upon your agreement 
with the Department, it is our view 
that severance of the record 

| would not result in the release of 
information useful to your 
project.” 


_ Multiple Complaints 


_An individual made 2,679 access com- 
plaints against the Department of 
National Revenue since April 1988. 


We investigated 2,184 dealing with 
delays. As result of many meetings with 
Officials and the complainant, all but 
three of those were resolved as this 
reporting year closed. 


Eventually, the individual challenged all 


exemptions claimed in the records 
released in response to 495 of the 


requests. The exemptions were claimed 


under subsection 24(1) (confidentiality 
provisions under the Income Tax Act) 
paragraphs 21(1)(a) and/or (b) (advice 
or accounts or deliberations) and sec- 
tion 23 (solicitor-client privilege). While 


there was a certain pattern to the type of 
records requested, each exemption had 


to be evaluated by itself and the ques- 
tion of severance considered. 


We have completed investigations in 186 
of the complaints and considered 38 to 
be justified, 56 were found to be not jus- 
tified and 92 were not investigated 
because they were not made within one 
year from the time of the access request 
as required by the Act. 


The Department was willing to sever 
and disclose all portions of the records 
that did not qualify for exemptions anda 
good working relationship was 
established. 


Eventually, a question of interpretation 
arose dealing with the applicability of 
severance to records that contain infor- 
mation subject to solicitor-client privi- 
lege. The Information Commissioner 
concluded that the principle applies but 
Revenue Canada declined to apply 
severance based on advice from the 
Department of Justice. A recommenda- 
tion was made to the Minister of 
National Revenue to exercise his discre- 
tion in favour of release, subject to 
exemptions and severance. It was not 
accepted and the complainant con- 
sented to a court review application in 
the name of the Commissioner. 
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The Amount of Work Involved 


Often we have discussed the amount of 
work required to investigate an access 
complaint. 


The complaint regarding FLEUR 
(Federal Law Enforcement Under 
Review) is an illustration. ln December, 
1986, a reporter requested the record 
but was denied access on the ground 
that it related to the management of 
personnel and the administration of 
departments that have not yet been put 
into operation. (Paragraph 21(1)(d) of 
the Act.) 


Our primary argument in support of the 
complaint, received in March, 1987, 
was that the document in question was 
not exemptible under paragraph 
21(1)(d) because it was not a plan but a 
collection of information, study papers 
and recommendations upon which a 
plan could be developed. We recog- 
nized that other exemptive sections 
might be invoked for some portions of 
the record. 


In July, 1988, a recommendation for 
release, subject to any specific and 
limited exemptions that might be appli- 
cable, was made to the Solicitor 
General of Canada. In August, the 
Solicitor General indicated that since 
we had shown disagreement with the 
exemption there had been extensive 
consultations within his department, 
the RCMP, the Department of Justice 
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and the Privy Council Office. The 
Minister said that the report was being 
reviewed and severance would be 


| 
| 


applied but that other law enforcement | 


agencies which had contributed to the 
production of the report would need to 
be consulted. After the Assistant 


Information Commissioner objected to — 


additional consultations at this stage, 


he was informed by the Minister that 46 | 


federal law enforcement agencies in 16 
departments had to be consulted. The 
Minister also stated that because the 
report had not yet gone to Cabinet, it 
contained material interspersed 
throughout that might eventually be 
eligible for exclusion, which necessi- 


tated a line by line review. The Minister — 


indicated that the October 28, 1988, 


deadline, set by the Assistant Commis- — 


sioner in accordance with the Act, 
could not be met. 


On November 30, 1988, we offered to 
take the matter before the Federal 
Court for review on behalf of the 
complainant. 


| 
\ 


On December 6, 1988, we agreed not to” 
file for court proceedings providing we — 


received confirmation that release 
would take place on or before January 
13, 1989. We informed the complainant 


| 
| 


that this exceeded the 45 days allowed — 


for filing an application to court, and 
explained that we could not guarantee 
that the court would extend the time, 
even if based on a promise from the 
department concerned. 


_Meanwhile, we learned that in Septem- 
ber, 1988, one of the departments had 
indicated it had no objections to the 
disclosure of its portion of the record. 
However, another department objected 
to release of that part of the FLEUR 
report that referred to them on the 
grounds that it constituted advice 
_based on paragraph 21(1)(b). A third 
department was willing to release the 
paper on the assumption that the Task 
Force which prepared the study would 
agree and the originator of the docu- 
-ment would have it declassified. 


On October 14, 1988, one of the 
departments withdrew its objection 
relative to two pages, but recom- 
mended partial exemption of one page 
of information it considered privileged 
under Section 23. The first department 
mentioned again stated no objection, 
but suggested that since portions of 
the record was provided by counsel 
from the Department of Justice to the 
RCMP, the Solicitor General might 
consider exempting them with refer- 


ence to the solicitor-client privilege and 


the advice and recommendation 
exemptions. A few days later another 
department agreed to disclosure of 
another portion. 


On November 4, 1988, one of the sepa- 


rate law enforcement agencies objec- 
ted strongly to the disclosure of infor- 
mation from their manual which was 
provided “on a privileged basis, to 
assist in explaining the internal admin- 
istration of (the agency).” They re- 


quested deletion “even though we can- 


not refer to an article within the Act 
that could support a refusal ...” 


On October 14, 1988, Privy Council 
Office had claimed exclusions of cer- 
tain portions deemed to be Cabinet 
confidences and on October 25, 1988, 
a department agreed that the docu- 
ment about which they were consulted 
was already published and thus releas- 
able. At about the same time, another 
department conducted a careful review 
of their documents and agreed to their 
release. 


On December 19, 1988, the RCMP 
asked the complainant to pay the 
reproduction costs of the record, (350 
pages @ 20 cents), and in compliance 
with the Act detailed his right to com- 
plain about the fees. They also told him 
that the total cost was $70 taking into 
consideration the Act’s provision that 
the first five hours of processing Is 
free. We were advised on January 5, 
1989, that the fees had been paid. 


Shortly after, the records, subject to a 
number of exemptions, were released 
and were received by the complainant 
on January 12, 1989. The record 
contained 495 pages, of which 102 
were totally exempted, while another 
60 were partially exempted. (These 
exemptions were subject of a further 
complaint investigation.) 
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A total of 197 hours was spent to com- 
plete this investigation, including 

36 telephone calls to the department 
concerned and six departmental meet- 
ings. In addition, the investigator held 
25 in-house discussions with senior 
members of the Access staff and made 
14 other contacts in person or by 
phone to other government depart- 
ments. As a result of the release of the 
FLEUR report the public was told ina 
series of newspaper articles that the 
study said that “enforcement of Cana- 
da’s federal laws is plagued by duplica- 
tion of effort, poor management, pro- 
fessional incompetence, destructive 
rivalry and a lack of over-all govern- 
ment control.” The articles summarized 
the findings in accessible form and 
reported that the RCMP was being 
“undermined by other agencies.” 


Was it worth it? The public can judge 
but this investigation illustrates the 
complex and drawn-out nature of the 
process that leads to access or exemp- 
tion of government records. 


Privacy After Death 


We have had complaints from individ- 
uals who have used the Access to 
Information Act to do genealogical 
research. When the search is for the 
preparation of a family tree, or family 
history, we have not supported com- 
plaints about denial of access to 
records concerning individuals who 
have been deceased for less than 20 
years. This principle was applied 
whether the personal information that 
was exempted concerned a family 
member or a stranger, such as for 
example a referee for purposes of a 
citizenship application. 
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We acknowledge that subparagraphs 
8(2)(j)(i) and (ii) of the Privacy Act 
would permit disclosure 


“to any person or body for 
research or statistical purposes if 
the head of the government 
institution 


“(i) is satisfied that the pur- 
pose for which the informa- 
tion is disclosed cannot 
reasonably be accomplished 
unless the information is 
provided in a form that 
would identify the individual 
to whom it relates, and 


“(ii) obtains from the person 
or body a written undertak- 
ing that no subsequent dis- 
closure of the information 
will be made in a form that 
could reasonably be ex- 
pected to identify the indi- 
vidual to whom it relates;” 


| 


However, the Commissioner finds it dif- 


ficult to imagine that a search for 
information for purposes of completing 
an ordinary family tree would fall within 
the kind of research contemplated by 
paragraph 8(2)(j). Equally difficult to 
envisage is the applicant’s ability to 
provide the undertaking required under 
that paragraph. 


Two Wrongs Don’t Make A Right 


A business person applied to the 
Department of Fisheries and Oceans 
for the Atlantic Fishing Licence Direc- 
tory in “computer readable format.” 
The directory, a publication distributed 
by the Department, lists the names and 
addresses of licensees, their licence 
codes and their boat specifications and 
names. 


The Department, citing the protection 
of personal information subsection of 
the Access to Information Act, 19(1), 
refused, stating that the Department 
has always been prepared to release 
the names of licensed fishermen in 
accordance with paragraph 3(l) of the 
Privacy Act which states that, the non- 
disclosure rule does not apply to 
“information relating to any discre- 
tionary benefit of a financial nature, 
including the granting of a licence or 
permit, conferred on an individual, 
including the name of the individual and 
the exact nature of the benefit.” 


The complainant posed the obvious 
question: If the directory information 
was “personal”, and therefore exempt, 
how was anyone able to obtain copies 
of these directories? 


The information which the applicant 
sought, in a different format, had been 
made public by the Government of 
Canada for years. However, the Assis- 
tant Commissioner was not persuaded 
by that argument for two reasons. 
These were explained in a letter to the 
complainant which follows: 


“Firstly, the Department of Fish- 
eries and Oceans, in conjunction 
with Supply and Services, may 
have been in contravention of the 
Privacy Act when they published 
the information... (after the 
coming into force of the Privacy 
Act). lf this were the case, it 
would not be proper under the 
Access to Information Act (even 
though it specifically states that it 
is not intended to limit in any way 
access to information that is 
normally available to the general 
public) that failure to comply with 
the Privacy Act be perpetuated. 
Secondly, it is arguable that 
publication of the names and 
addresses of the fishermen in the 
annual directory...(does not 
violate their rights to privacy) but 
to make the same information 
available in a computerized 
format would be going one step 
too far.” 


There is an interesting postscript: In 
1984, an audit by the Privacy Commis- 
sioner recommended that it was incor- 
rect for the Department of Fisheries 
and Oceans to publish addresses and 
in 1986 the Department stopped 
publishing the directory. 
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ls Software a Record? 


The complainant had asked the 
Department of National Defence for a 
CRC UHF/VHF propagation prediction 
computer program which had been 
modified under a DND contract. The 
complainant had been told that it was 
not available under the Act because the 
Department did not consider the pro- 
gram as “information.” DND was willing 
to provide the program to a company 
applying for non-exclusive licence for its 
use. 


The Department of Justice became 
involved and questioned whether, as 
required by Section 6, the request pro- 
vided sufficient detail to permit the 
record containing the information to be 
identified with reasonable effort. The 
legal opinion was that the request did 
not. 


The Minister of National Defence did 
not accept our recommendation for 
release stating that the Department 
considers a computer program a tool to 
bring about a specific result and nota 
record. The Minister added that the 
program is available as stated and that 
the Act should not apply according to 
paragraph 68(1)(a). The complainant 
eventually obtained the program in the 
manner suggested by the Minister and 
the ultimate finding by the Assistant 
Commissioner was that the record was 
available for purchase by the public 
within the meaning of section 68 of the 
Act. 


However, there remains the general 
issue whether government institutions 
can deny access to computer programs 
under the Act. The Commissioner has 
initiated a complaint to deal with that 
issue. 
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Third Party Research 


An individual had requested records on 
fuel air explosive research conducted 
for the Department of National Defence 
by McGill University. The Department 
withheld some of the records because 
they contained confidential business 
information as defined in paragraphs 
20(1)(b), (c) and (d) of the Act. McGill 
University, when informed by the 
Department of its rights as third party, 
responded that it regarded the details as 
belonging to the researchers and sug- 
gested that it was their prerogative to 
decide on release. 


Our investigation did not support the 
view that the records were exempt and 
we sent third party notices to the 
University and the researchers but 
received no reply. The Department 
finally accepted our suggestion that the 
records should be released. 


A Delicate Situation 


The Canadian Institute for International 
Peace and Security (CIIPS) was estab- 
lished by Parliament in 1984 to “increase 
knowledge and understanding of the 
issues relating to International Peace 
and Security.” However, there are limits 
on the amount of knowledge the CIIPS 
is willing to make public. This limit was 
challenged in August, 1988 when the 
first access to information complaint 
was lodged against the CIIPS. 


} 
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_Ajournalist from Quebec requested 

_ “any and all written or sound recorded 

_ material that was made or concerns a 
meeting held on April 28 or 29, 1988 at 

_ Montebello, Quebec between members 
_of the Canadian Jewish Community and 
_ members of the Canadian Arab Com- 


munity... This includes names and titles 
of participants and all documents per- 


_ taining to minutes, reports, summaries, 


agendas, synaps(es) as well as the text 
of the speech given by the minister for 
External Affairs, the Right Honourable 
Joe Clark.” 


In response the CIIPS said: “The event 
in question was not a structured, docu- 
mented meeting in the usual sense. It 
was instead a private, informal consulta- 
tion in relaxed surroundings intended to 
bring members of Canadian society 


_ together to discuss issues of common 


_ interest among themselves.” With this 


format the CIIPS said there were no 
verbatim records or minutes of the 
meeting. A summary was prepared for 
in-house use but it was withheld under 
subsection 15(1) of the Access to /nfor- 
mation Act. The journalist received only 
nine listings of publicly available docu- 


~ ments from Canada, the U.S. and the 


_ Middle East. He then complained to the 
~ Commissioner. 


After the complaint was made and 
during the investigation, the CIIPS, 
following consultation with the Depart- 
ment of External Affairs, located more 
papers, and released some on October 
5, 1988. The remainder was released on 
April 14, 1989. Both sets of disclosures 
were subject to partial exemptions pur- 
suant to subsection 21(1) of the Access 
to Information Act. 


Our investigator examined all of the 
exemptions made under subsection 
19(1). These exemptions were to pro- 
tect personal information concerning 
Canadian Jewish and Canadian Arab 
participants in the Montebello seminar. 
This exemption was properly applied, 
but identities of government partici- 
pants could not be protected (3(j) of 
the Privacy Act) and so were subse- 
quently released to the journalist. 


Subsection 15(1): Clarification of the 
rationale behind this exemption was 
necessary for one reason. This subsec- 
tion states: “The head of a government 
institution may refuse to disclose any 
record requested under this Act that 
contains information the disclosure of 
which could reasonably be expected to 
be injurious to the conduct of interna- 
tional affairs...” The Department of 
External Affairs has Canadian respon- 
sibility for international affairs so, how 
could a CIIPS sponsored “event” 
qualify? Our review of the relevant 
records indicated that this seminar 
Originated at the suggestion of the 
Secretary of State and was organized 
by the CIIPS with the cooperation and 
assistance of External Affairs. The 
Commissioner was satisfied that pri- 
vacy and confidentiality were precondi- 
tions to enable attendance and benefi- 
cial dialogue between the Canadian 
Arab and Jewish participants. The 
controversy generated over this meet- 
ing, among various factions within the 
two communities, was evident in sev- 
eral newspaper articles. These events 
supported the view that even limited 
disclosure had already been injurious 
to the conduct of further meetings. 
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Since one of the principal purposes of 
the CIIPS is the promotion and 
enhancement of International Peace 
and Security, we believed that the 
release of the content of the summary 
report for the seminar could reasonably 
be expected to be injurious to the 
conduct of international affairs and no 
further suggestions for release were 
made. 


Third Party Rights - Private Non-Profit 
Organization 


The fact that a non-profit foundation 
may have certain advantages over other 
private sector entities does not diminish 
its right to protection of confidential 
commercial information. Allegations 
that the foundation may have misrepre- 
sented the nature of its advantage in the 
competitive process (whether true or 
not) is not for the Commissioner to 
determine and was not relevant to the 
validity of the exemption. 


Confidentiality in the Bidding Process 


The names of the five bidders and all 
information on two of them was pro- 
vided by Supply and Services Canada 
when it was asked to identify the com- 
panies, details of their bids and the 
name of the successful bidder on a 
particular contract. 
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The complainant argued that he should | 


be entitled at least to all data on the 
costs involved in the contract that was 
awarded. He maintained that informa- 
tion in the bids should also be made 
public because the contract would be 
financed from public funds. He argued 


that release of the financial details of the. 
bids could not cause harm to the parties © 


involved because they gave no indica- 
tion of overall financial situation. He 
thought that the release of such infor- 
mation would help create healthy com- 
petition in the bidding process in future. 


The Department obtained further sup- 
porting evidence for withholding 
business information which the Com- 
missioner accepted. The Commissioner 
found that the release of the financial 
details could benefit competitors of the 
bidding firms. 


Another Delay 


A representative from the World Society 
for the Protection of Animals requested 
“copy of all information and exchanges 
of correspondence relating to the Wild- 
life Ministers’ Conference held on June 
25/88, in Winnipeg; and again on 
September 27 and 28/88 in Saska- 
toon;... from January 1, 1988 to the 
present date.” 


The applicant filed a complaint with our 


office on February 1, 1989 questioning 
the withholding of some records 
“because it was a private meeting.” The 
complainant believed that the Govern- 
ment was seeking to prevent the release 
of information because it might indicate 
that the Government had adopted a 
policy which did not reflect the wishes 
of the public. 


The records subject to the request 
totalled 265 pages. Initially, 24 pages 
were released. As a result of the investi- 
gation, almost all of the records were 
cleared for release with only 29 pages 


subject to partial or total exemption. 
After examining the remaining pages, 
the Commissioner was satisfied that the 


deleted portions were properly 


exempted. 


By July 13, 1989, it appeared that the 


complaint had been resolved by the 


Department (the Environment Minister 
is responsible for the Canadian Wildlife 
Service). The Department stated in a 


letter that additional original records 


were being sent to the complainant. 
However, when our investigator tele- 
phoned on August 10, 1989, to deter- 
mine whether the complainant was 
satisfied with the disclosure she dis- 
covered that the records had never been 
received. 


We found that the access officer looking 
after the request had obtained approval 
for disclosure from the appropriate offi- 
cial in the Conservation and Protection 
Branch of the Department. The records 
with a covering letter were sent to the 
access coordinator in the Corporate 
Branch of the Department. The coordi- 
nator prepared a covering memo to the 
Branch Director about the release and 
the entire package was sent for final 
approval by either the Director General, 
Assistant Deputy Minister or the Deputy 
Minister. In the meantime, the first 
officer assumed the records had been 
disclosed to the complainant and so 
advised our investigator. 


When our investigator informed the 
Department of its inaction, the records 
were dispatched to the complainant that 
day. 


Persistence Pays Off 


In September, 1986, a specific request 
under the Access to Information Act 
was made for a missing signature page 
in an inquiry report obtained by a 
group of air traffic controllers. The page 
was not numbered and it was not clear 
where it should fit. 


Transport Canada failed to respond to a 
controller's letter asking where the 
signature page appeared in the report. 
He complained to the Information 
Commissioner and an investigation was 
initiated. 


The investigation revealed that the 
request for clarification of the location 
of the signature page had been mis- 
placed. After the Commissioner’s office 
forwarded a copy of the request, the 
Department advised the controller that 
the signature page was to be placed at 
the end of the report. 


The Department said it failed to provide 
the signature page with the report 
because it had been omitted by the 
regional office when the report was ini- 
tially copied. Our investigation estab- 
lished that none of the copies of the 
report reviewed at head office included 
a signature page. 


We did learn that one of the members 
of the committee which conducted the 
inquiry was absent for preparation and 
submission of the report. Later he was 
asked to sign a page bearing the signa- 
tures of the committee members which 
he did. When he realized that the 
signatures signified support of the con- 
clusions and he disagreed with many 
of its claims, he disassociated himself 
from the report. This action was un- 
known, initially, to any of the control- 
lers who had requested and obtained 
access to the full report. 
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Copies of correspondence from the dis- 
senting committee member were lo- 
cated as a result of interviews conduc- 
ted at a regional office of Transport 
Canada but copies of these were not 
available at head office. The Commis- 
sioner concluded that the documents 
dealing with the disagreement of one of 
the committee members were relevant 
to the request because they affected the 
perception of the findings. Although the 
Department was not convinced that 
these new documents should constitute 
part of the report, it eventually agreed to 
release them at the request of the 
Commissioner. 


The possibility that the Department had 
intentionally misled the controller was 
considered throughout the investigation 
but no evidence of such a possibility 
was uncovered. 


Accessibility in Action 


A totally-blind student asked the 
Department of the Secretary of State for 
“any and all records which relate either 
directly or indirectly to the establish- 
ment, proposed establishment, funding 
and/or operation in Canada of a broad- 
cast reading service, or other informa- 
tion service, whether or not using radio, 
television, cable, satellite or any combi- 
nation thereof, or other common carrier 
(such as telephone or telegraph). The 
purpose of such service is to allow 
blind, visually impaired, and other ‘print- 
handicapped’ persons access to such 
printed materials as magazines, news- 
papers, and periodicals.” 
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After being informed that “this depart- 
ment does not have any records pertain- | 
ing to the establishment, funding, or 

operation of a broadcast reading service . 
for the blind” and receiving a refund of . 
the $5 application fee, the student com- | 
plained to our office about not receiving | 
any records. 


Our investigator established that the 
Department had correctly told the stu- 
dent that no records regarding a broad- 
cast reading service for the blind were 
under.the control of the Secretary of | 
State. The records were, however, avai- _ 
lable from and disclosed by the Cana- 
dian Radio-Television and Telecom- 
munications Commission (CRTC) and 
the Department of Communications. 


The student made further representa- 
tions after being notified of our intention 
to dismiss the complaint against the | 
Secretary of State as not justified, but 
expressed appreciation for the manner 

in which we (with the help of the Cana- 
dian Human Rights Commission) had 
corresponded with her: “I was delighted — 
to receive a copy in braille, in addition to 
the printed copy, so please accept my 
special thanks in this regard.” 


In her letter to us, the student also 
expressed “heartfelt thanks” to the 
CRTC which had also corresponded in 
braille. 


FEDERAL COURT REVIEW 


Subsection 2(1) of the Access to 
‘Information Act sets out the principle 
that “decisions on the disclosure of 
“government information should be 
reviewed independently of 
government.” 


| 
| Under section 41 of the Access to 
| Information Act an individual who has 
been refused access to a record may 
apply for judicial review of the 
Government's decision after receiving 
the report of the Information Commis- 
_sioner’s investigation. Under section 42 
-and with the consent of that person, 
the Commissioner may file the court 
application. 


| 
| 
| 


From April 1, 1989, to March 31, 1990, 
3,011 complaint investigations were 
completed by the Information Com- 
missioner. During the same period six 
applications for judicial review were 
brought by individuals, the Commis- 
sioner applied for judicial review of 
eight Government decisions and 21 
applications to block disclosure were 
made by third parties. The Commis- 
sioner was granted leave to intervene in 
one case under section 44. Five judicial 
review applications were heard and 
decided by the Federal Court. 


Decisions rendered during the period 
covered by this report (April 1, 1989, to 
March 31, 1990), and the details of 
pending cases that involve the Informa- 
tion Commissioner are at the end of 
this section. 


Table 5 
STATUS OF FEDERAL COURT APPLICATIONS 
UNDER ACCESS TO INFORMATION ACT 


April 1, 1989 to March 31, 1990 


Status 


Section 42 
(Information 
Commissioner) 0 


Section 41 
(Requestor) 0 


Section 44 
(Third Party) 


Total 0 


Judgment Rendered 


No Case 
Disclosure Withdraw 


No Judgment 


Case 
Pending 


2 6 8 
0 6 6 

19 21 
4 31 35 


Table 6 
STATUS OF FEDERAL COURT APPLICATIONS 
UNDER ACCESS TO INFORMATION ACT 


July 1, 1983 to March 31, 1990 


Status 


Result Disclosure 


Judgment Rendered 


No 
Disclosure 


No Judgment 


Case 
Pending 


Case 
Withdraw 


(Third Party) 21 10 


Section 42 
(Information 
Commissioner) 5 
Section 41 
(Requestor) 4 
Section 44 
Total 30 19 


23 12 43 
9 16 95 

64 58 153 

96 86 231 


cee LS 


Although our philosophy is that 
recourse to the judicial review process 
should remain the last resort, our office 
expects to be involved in an increasing 
number of such section 42 review 
application cases where: 


a) a Commissioner has recommended 
disclosure and the head of the insti- 
tution has not acted upon or has 
declined to act upon the recom- 
mendation; 


b) there is a matter of statutory inter- 
pretation which in the Commis- 
sioner’s opinion should be adjudi- 
cated upon in order to ensure that 
the principles of the Act are attained; 
or 
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c) our assistance is requested ina case 
and we believe that it would be | 
appropriate to intervene. 


Between July 1, 1983, and March 31, 
1990, 43 court applications were com- — 
menced in the name of the Commis- 
sioner. In this same period the Com- 
missioner intervened in one case | 
brought by a complainant and acted as’ 
counsel for complainants in two cases. 


SS 


THIRD PARTY LITIGATION 


The Act protects the commercial inter- 
ests of third parties by providing for 
judicial review of a government institu- 
tion's intent to disclose records that may 
contain confidential commercial infor- 

| mation or may harm commercial inter- 
ests. The Act requires that the third par- 
ties concerned be notified before any 
disclosure is made. Should they oppose 
such release, but be unable to convince 
the Government to withhold, they can 
seek judicial review under section 44 of 
the Act. 


‘Approximately 66 per cent of all the 
applications made to the Federal Court 
under the Access to Information Act 
have concerned protection to third 
parties. The actual number of third party 
applications filed since 1 July 1983, is 
153. The Court has heard 31 of these 
and accepted that the information 
should be withheld in 10 cases. Another 
21 cases have been dismissed, 64 cases 
have been withdrawn and 58 other third 
party cases are still pending before the 
Court. 


Litigation has resulted in judicial clarifi- 
cation of the third party protection 
afforded by section 20. However, these 
applications also lead to delays and our 
1988-89 Annual Report noted: 


“In the 29 cases in which the Court 
has pronounced judgement, the 
average time from the launching of 
the application to the date of the 
judgement was about two years. In 
51 cases, the third party withdrew 
the application for review before 
the case was heard. On average, 
the withdrawal did not take place 
until more than a year after the 
application was made.” 


Those averages have not changed signi- 
ficantly in the past year. While it is 
important to protect these third party 
interests, it is equally important that 
some method be found to reduce the 
delays. 


The Commissioner’s Role 


The Act does not require third parties to 
notify the Information Commissioner of 
an application to be filed under section 
44. As a result we monitor all such 
applications. In the vast majority of the 
cases we were unaware of the access 
request because we had not received a 
complaint. 


It is not always necessary for our office 
to become involved in third party litiga- 
tion. We believe that we can be most 
effective if we limit our intervention to 
cases where: 


a) the section 44 application follows 
the decision of an institution to dis- 
close a record we had recommended 
be disclosed; 


b) we are already investigating a com- 
plainant which relates to the same 
request and we believe we can make 
a meaningful contribution to the 
proceedings; 


c) there is a matter of statutory inter- 
pretation which, in the Commis- 
sioner’s opinion, should be adjudica- 
ted upon in order to ensure that the 
principles of the Act are attained; or 


d) our assistance is requested and 
because of the experience we have, 
we believe that it would be appro- 
priate to intervene. 
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Between July 1, 1983, and March 31, 
1990, we have applied for and obtained 
leave to appear in seven applications 
under section 44. In six of these cases 
the Court dismissed the third party's 
application and the information was 
disclosed. 


The Government’s Dual Role 


The Act contemplates two distinct 
types of judicial review. In each situa- 
tion the Government is the respondent 
and must defend the decision taken by 
the institution. But the role it plays in 
one is diametrically opposed to its role 
in the other. 


In applications under section 41 or 42, 
the Government must defend an insti- 
tution’s refusal to disclose requested 
information. In applications by third 
parties under section 44 the Govern- 
ment is called upon to defend the insti- 
tution’s decision to disclose the re- 
quested information. 


NEED FOR RULES 


Litigation under the Access to Informa- 
tion Act has proven to be drawn out, 
complicated and expensive. Yet, it has 
provided some substantive and pro- 
cedural interpretations. For example, 
there has been clarification of exemp- 
tions which deal with personal and 
commercial information. And, on the 
procedural side, some of the rules 
regarding third party procedures have 
been clarified. Some of the cases now 
in Court should provide further assis- 
tance relating to the rules governing 
delays and the severance of records. 
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Section 45 of the Act says that: 


“An application made under section | 
41, 42 or 44 shall be heard and 
determined in a summary way in | 
accordance with any special rules in 
respect of any such applications 
pursuant to section 46 of the Federal 
Court Act.” : 


If special rules could be made pursuant 
to section 46 of the Federal Court Act — 
some procedural and practical prob- 
lems might be alleviated, thus speeding | 
up access cases and reducing costs. 


DECISION HIGHLIGHTS 


During the year the Federal Court ren- 
dered four significant decisions in cases) 
under the Access to Information Act. 


In the first, Air Atonabee Ltd. v. The | 
Minister of Transport, Court No. T-2249- 
86, Mr. Justice MacKay’s decision pro- 
vides a comprehensive analysis of third 
party procedures under the Act and | 
establishes three important points. 
Under section 44 the applicant sought 
judicial review of the Minister of Trans- 
port’s decision to disclose certain | 
records relating to its operations. The 
application, allowed in part, is under 
appeal. 


The three points are: (1) nature of the 
Court’s review, (2) the meaning of 
confidential, and (3) a new approach to 
severance. 


ema nn 


1) Nature of the Court’s review 


| Mr. Justice MacKay confirmed that in 


light of the jurisprudence there no 
longer couid be doubt that the Court’s 


_ function in an application for judicial 


review is “...to consider the matter de 
novo including, if necessary, a detailed 
review of the records in issue document 
by document.” This is an important 
point. Previously, some judges had 
approached access applications as if 
they were appeals, either from minis- 
terial decisions or from the recom- 
mendations of the Information 
Commissioner. 


2) The meaning of confidential 


Paragraph 20(1)(b) protects third par- 
ties’ business information that is: 


“financial, commercial, scientific or 
technical information that is confi- 
dential information supplied to a 
government institution by a third 
party and is treated consistently in 
a confidential manner by the third 
party.” 


The Court held that it is sufficient that 
the information relate to financial, com- 
mercial, scientific or technical matters 
as those terms are commonly under- 
Stood, in order to fall within the scope of 
the exemption. It then identified three 
requirements for information to be 
considered confidential: 


a) The information must not be available 
from sources otherwise accessible by 
the public nor obtainable by observa- 
tion or independent study by a mem- 
ber of the public acting on his own; 


b) The information must originate and 
be communicated in circumstances 
giving rise to a reasonable expecta- 
tion of confidence that it will not be 
disclosed; and 


c) The information, whether required by 
law or supplied gratuitously, must be 
communicated in the context of a 
relationship which is either fiduciary 
or not contrary to the public interest, 
in which it will be fostered for public 
benefit by confidential 
communication. 


In determining whether information had 
been supplied in confidence to the 
Government, Mr. Justice MacKay indi- 
cated that where there is any doubt 
about the origin of the information he 
would resolve the doubt in favour of the 
third party. 


This must be distinguished from the 
position taken by Associate Chief 
Justice Jerome in the case of Maislin 
Industries v. Minister for Industry, Trade 
and Commerce et al (see Federal Court 
No. T-2560-83, Annual Report 1984-85, 
page 121).In that case the Court had 
indicated that public access to Govern- 
ment information ought not to be frus- 
trated by the Court except upon the 
clearest grounds so that doubt ought to 
be resolved in favour of disclosure. It 
was not enough for the third party sim- 
ply to say that it had always considered 
the information confidential. 
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3) A new approach to severance 


The approach to severance taken by 
Mr. Justice MacKay deserves special 
mention. To accommodate the principle 
of disclosure and yet protect informa- 
tion which requires special considera- 
tion, he held that references to identify 
particular aircraft should be exempt 
from disclosure. He required words 
which would identify a particular aircraft 
to be deleted and the word “aircraft” to 
be substituted in order that meaningful 
information could be disclosed without 
any resulting harm. 


The Information Commissioner was not 
a party to this case. 


Government Must File Relevant 
Evidence 


In the case of Mary Bland v. The 
National Capital Commission et al 
(Court No. T-2300-86), the extent to 
which the Government is obligated to 
file information relevant to the matter 
under review was considered. In that 
case, Mr. Justice Martin was called upon 
to consider whether: 


a) A deponent was obliged only to re- 
spond to questions which touched on 
the matters contained in his affidavit; 
and 


b) A deponent was required to inform 
himself on matters on which he had 
no immediate knowledge even 
though they were relevant to the 
issues raised by the matter under 
review. 
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The Court held that affidavits in access 
proceedings are not similar to those 
filed in interlocutory proceedings. They 
are summary proceedings but they are 
substantive appeals. The Justice ruled 
that the deponent “...should answer all 
questions upon which he can be fairly 
expected to have knowledge which, 
without being evasive, relate to the prin- 
cipal issue in the proceeding upon 
which his affidavit touches.” 


In another access case, /nformation 
Commissioner v. The Minister of Natio- 
nal Defence (Court No. T-746-88, 
Annual Report 1988-89, page 81), the 
Information Commissioner brought a 
similar application for examination to 
obtain additional evidence. However, 
before the motion came on for hearing 


the Government acceded to our request | 


and the application was withdrawn. 
Security Classification 


In the case of the Information Commis- 
sioner of Canada v. The Secretary of 


State for External Affairs (Court File No. — 


T-218-88, Annual Report 1987-88, page 
91), Mr. Justice Dubé confirmed that a 


security classification pertains to a posi- — 


tion and not to the individual who 
applies for, or who eventually fills that 
position. Thus information is not to be 
withheld on the ground that it is perso- 
nal information as defined in section 3 
of the Privacy Act. 


| 
| 


———————————————————— 


In his decision, he held that even if a 

_ security classification was personal 

_ information, it would not be protected 

_ because of the exception in paragraph 

_ 3(k) on the ground that security classifi- 
cation is information that relates to the 
services performed and not to the indi- 
vidual. He noted the differences be- 
tween the English and French texts in 
paragraph 3(k) and concluded that: “It 
appears clear to me that the object of 
the two Acts, read together, is that 
information shall be provided to the 
public, except personal information re- 
lating to individuals. Information relating 
to the position is not such personal 
information, whether the individual 

| works directly for the government as an 
employee under paragraph 3(j) or by 
way of a contract under paragraph 3(k). 


| 
| 
| 
| 
| 
| 
| 


“It appears clear to me that the 
object of the two Acts, read to- 
gether, is that information shall be 
_ provided to the public, except per- 
~ sonal information relating to indi- 
viduals. Information relating to the 
position is not such personal 
information, whether the individual 
works directly for the government 
as an employee under paragraph 
3(j) or by way of a contract under 
paragraph 3(k). There is nothing in 
the scheme of the Act which would 
provide more privacy to the indi- 
vidual who is hired by the govern- 
ment through a personnel agency. 
The French text ’qui a conclu un 
contrat de prestation de services“ 
is, in my view, merely bad 
translation.” 


Proof That Requestor Entitled 


In the case of Glaxo Canada Inc. v. The 
Minister of National Health and Welfare 
(Court File No. T-634-89), Mr. Justice 
Muldoon allowed Glaxo’s section 44 
application and ordered the Crown not 
to disclose the information that had 
been requested because the Crown had 
not established that the requestor met 
the requirements of subsection 4(1) of 
the Act: that he was a Canadian citizen 
Or permanent resident of Canada. 

Mr. Justice Muldoon said that the 
burden of proof was on the Crown to 
establish the requestor’s status to use 
the Act within the meaning of the 
Immigration Act. He held, as well, that 
the third party had the right to cross- 
examine the requestor to be satisfied 
that those conditions were met even 
though the requestor was not a party to 
the application. The implications of this 
decision, which is under appeal, could 
be far reaching. 
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CURRENT CASES 


The Information Commissioner was 
involved in these Federal Court cases 
this year. The cases are in chronological 
order by date of filing. 


Information Commissioner v. The Minis- 
ter of External Affairs (Federal Court 
Nos. T-1042-86, T-1090-86, and T-1200- 
86) Filed May 9, 1986, May 14, 1986, and 
May 26, 1986, respectively 


These cases were included in the 
Annual Report’s 1986-87 (page 97), 
1987-88 (page 95) and 1988-89 (page 
77). They concern applications for 
judicial review of delays, alleging an 
improper extension of the statutory time 
limits. The records were released before 
the date of the hearing and the 
Government moved to dismiss the 
application. We filed a motion for trial of 
an issue. Both applications were dis- 
missed and the Court directed that the 
judicial review contemplated by section 
42 should proceed. Additional evidence 
concerning the delay has now been filed 
and the case is set for hearing in the 
Federal Court on April 26, 1990. 
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Mary Bland v. the National Capital 
Commission (Federal Court No. T-2300- | 
86) Filed October 21, 1986 


This case deals with the refusal of the 
NCC to disclose information concerning | 
leases which the NCC exempted as per- | 
sonal information under section 19(1) of. 
the Act. For further details see the 1986- 
87 Annual Report, page 99 and page 54. 
of this Report. The Privacy Commis- | 
sioner and the Information Commissio- | 
ner are both parties. | 
Affidavit evidence has been prepared | 
and filed and witnesses cross-examined. | 
The case is now ready and has been set” 
down for hearing commencing May 14, 
1990. | 


Information Commissioner v. Solicitor _ 
General (Federal Court Trial Division 
No. T-2783-86) Filed December 23, 
1986, (Appeal No. A-679-88) | 
This case, described in the 1986-87 | 
Annual Report (page 98) the 1987-88 
Annual Report (page 95) and the 1988- | 
89 Annual Report (page 78), concerns a 
report on the food services of a peniten-' 
tiary. At issue is whether parts of the 
report related to the position or function) 
of employees of a government institu- 
tion and were thus not “personal infor- — 
mation.” This case is pending in the 
Federal Court of Canada, Appeal 
Division. 


Vienneau v. The Solicitor General of 
Canada (Federal Court T-842-87, 
Federal Court Appeal Division A-346-88) 


Kealey v. The Solicitor General of 
‘Canada (Federal Court T-1106-87, 
Federal Court Appeal Division A-347-88) 


These cases were described in detail in 
our 1987-88 Annual Report (page 87). 
Both are pending in the Federal Court 
of Canada Appeal Division. They 
concern the question of whether institu- 
tions should indicate what sections have 
been used to exempt specific portions 
of records that have been withheld. 
Bindman v. Immigration Appeal Board 
(Federal Court No. T-931-87) Filed April 
30, 1987 


Information Commissioner v. Immigra- 
tion Appeal Board (Federal Court Nos. 
T-1051-87, T-1169-87, and T-1355-87) 
Filed May 21, 1987, June 5, 1987, and 
June 26, 1987, respectively 


These cases, described in the 1987-88 
Annual Report (page 88), and the 1988- 
89 Annual Report (page 76), concern a 
refusal by the Immigration Appeal 
Board to release records explaining why 
a named individual had been granted 
convention refugee status. The board 
had made an order under the /Immigra- 
tion Act in proceedings conducted in 
camera. The record was sealed. 


Following Mr. Justice Pinard’s decision 
that the records were subject to the 
Access to Information Act, the Immigra- 
tion Appeal Board released a substantial 
number of the records but refused to 
disclose the balance on the ground that 
the records contained personal informa- 
tion which must be exempted under 
section 19. After protracted discussions, 
the Board agreed to release additional 
records and the cases were subse- 
quently withdrawn. 


Information Commissioner v. Secretary 
of State for External Affairs (Federal 
Court No. T-165-88) Filed February 4, 
1988 


The issue in this case, described in the 
1987-88 Annual Report (page 93), is 
whether a department may refuse to 
disclose correspondence between the 
department and an investigator on the 
ground that section 35 requires investi- 
gations to be conducted in private. The 
case is adjourned sine die pending 
negotiations with the Department of 
Justice. 


Information Commissioner v. Minister of 
National Revenue (Federal Court No. 
T-291-88) Filed February 22, 1988 


This case was described in the 1987-88 
Annual Report (page 94). Following 
negotiations subsequent to the filing of 
an application to review, the Department 
disclosed the withheld information and 
the case was withdrawn. 
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Information Commissioner v. the 
Minister of National Defence (Federal 
Court No. T-746-88) Filed April 27, 1988 


In this case, described in the 1988-89 
Annual Report (page 81), the issue was 
whether a government institution which 
invokes section 15 as an exemption Is 
required to inform the requestor of the 
paragraph in the section on which it 
relies. The case was heard by Mme 
Justice Reed on February 19, 1990. In 
her decision rendered February 22nd, 
Justice Reed concluded that in the 
context of section 15, it was not neces- 
sary to specify which paragraph was 
relied on. However, the Court directed 
that a notice of refusal “...should indi- 
cate, with respect to each document to 
which access is being refused, whether 
such refusal is based on a determination 
of one or more of the following: that 
disclosure would be (1) injurious to the 
conduct of international affairs; 

(2) injurious to the defence of Canada 
or state allied or associated with 
Canada; (3) injurious to detection, pre- 
vention or suppression of subversive or 
hostile activities.” 


Information Commissioner v. Minister of 
External Affairs (Federal Court No. 
T-895-88) Filed May 17, 1988 


This case, described in the 1988-89 
Annual Report (page 88) concerns 
whether the Department’s refusal to dis- 
close a record was authorized by 
20(1)(b) or (c) of the Act. The record 
would show the largest single annual 
quota for the importation of foreign 
cheese in 1985. Additional affidavit evi- 
dence, including transcripts of the 
cross-examinations of expert witnesses, 
has been filed. The case was heard on 
March 21, 1990, by Mr. Justice Denault 
and his decision was reserved. 
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| 
ICI Americas Inc. et al v. The Queen et | 
al (Federal Court No. T-1116-88) Filed | 
November 10, 1988 


In 1987 the requestor asked the 
Department of Agriculture for certain 
records including a study related to 
neurotoxicity. The requestor complained 
to the Commissioner because the 
Department failed to disclose the 
records requested. 


During our investigation, the Depart- 
ment notified the third party that it pro- 
posed to disclose the requested report. 
The third party then filed an application 
under section 44 to block the proposed 
disclosure. Our office obtained leave to 
intervene in the application. 


| 
There were two issues placed before the: 
Court. First, does the report contain | 
confidential scientific or technical | 
information within the scope of para- 
graph 20(1)(b); second, would disclo- 
sure of the report be in the public inter- _ 
est as it relates to public health. If such | 
public interest clearly outweighed any 
financial loss or prejudice to the com- 
petitive position of, or interference with, - 
contractual or other negotiations of the | 
third party, the record would be releas- 
able by reason of subsection 20(6) of 
the Act. The case is pending before the 
Court. 


_ Information Commissioner v. The Minis- 
_ter of Agriculture (Federal Court No. 
_T-1583-88) Filed August 18, 1988 


In this case the Department had with- 
held inspection reports on certain 
foreign meat packing firms and the 

| issue was whether subsection 15(1) was 
a proper basis for exempting these 
records from disclosure. The case was 
described in the 1988-89 Annual Report 
(page 81). The Government released the 
records before the case could be 
brought on for hearing and the case was 
withdrawn. 


Information Commissioner v. The Minis- 

ter of National Revenue (Federal Court 

No. T-1758-88) Filed September 14, 
1988 7 


This case, summarized in the 1988-89 
Annual Report (page 84) concerns 
whether the Department's refusal to 
release information on Canadian life 
‘insurance companies’ income tax re- 
assessments is required by section 24 of 
the Act. The case was set for hearing in 
the Federal Court on March 7, 1990, but 
was withdrawn prior to hearing when 
the Department disclosed the requested 
information. 


Information Commissioner v. The Minis- 
ter of Agriculture (Federal Court No. 
T-1885-88) Filed October 4, 1988 


This case is described in the 1988-89 
Annual Report (page 82) and the issue 
is whether inspection reports on condi- 
tions in certain European meat packing 
plants may be exempted on the basis of 
subsection 15(1). The Department has 
filed affidavit evidence which is being 
considered. The case is pending. 


The Information Commissioner v. The 
Minister of National Health and Welfare 
(Federal Court No. T-1987-88) Filed 
October 20, 1988 


This case was described in the 1988-89 
Annual Report (page 88) and involves 
the disclosure of certain records which 
had been withheld pending the outcome 
of a related section 44 application to the 
Federal Court. When the Court con- 
cluded that a refusal to disclose the 
records in question in the other case 
was unwarranted, the records requested 
in this case were released and the appli- 
cation was withdrawn. 


Information Commissioner v. Minister of 
National Defence et al. (Federal Court 
No. T-333-89) Filed February 17, 1989 


This case was described in the 1988-89 
Annual Report (page 87). At issue is 
whether the Department contravened 
section 19 of the Act by refusing to dis- 
close photographs and identities of per- 
sonnel of one of its units. The case was 
heard by Mr. Justice McNair on January 
31, 1990, but before a decision could be 
rendered the Department discovered 
that one of the photographs had been 
previously published, and agreed to dis- 
close all of the photographs. The Court 
then ordered the release of both the 
photographs and the identities of the 
individuals involved. 
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Information Commissioner v. The Minis- 
ter of Finance (Federal Court No. 
T-1566-89) Filed July 28, 1989 


The requestor submitted three access 
requests for certain records to the 
Department of Finance, two dated 
January 27, 1989, and a third dated 
February 28, 1989. On March 10, 1989, 
the Government informed the requestor 
that documents requiring consultation 
had been identified and that additional 
time would be required to comply with 
his first access request. He was further 
told that most of the relevant documents 
with which his third access request was 
concerned had been amalgamated and 
that additional documents would soon 
be located. 


On April 20, 1989, the requestor com- 
plained about the delays. Our investiga- 
tion showed that the first access request 
had resulted in consultations with the 
Privy Council Office and that these 
consultations had been completed on 
April 10, 1989. Release was then post- 
poned pending a review in the Depart- 
ment of Finance. 


We found that no consultations had 
taken place concerning the second 
request but that the delay in processing 
was because of “operational require- 
ments” of the Department. 


Records relevant to the third request 
had been amalgamated by March 21, 
1989, in order to respond to the first 
request. While no consultations were 
required, release was delayed pending 
review by the Department. 
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By letter of June 9, 1989, we told the 
Minister the results of the investigation 
and recommended that the records be 
released forthwith, subject to any 
exemptive provisions of the Act. We 
asked to be given notice no later than 
June 20 of any action taken or, pro- 
posed to be taken to implement the 
recommendation. In a reply dated July 
11, 1989, the Department said it ex- 
pected to respond to the first and third 
requests by July 31 but that no esti- 
mated completion date could be pro- 
vided for the second request. 


We filed the application for judicial 
review on July 28, 1989. Three days 

later, the Minister released the records 
relevant to each of the three requests 
with certain parts deleted because of ) 
claimed exemptions. The requestor | 
agreed to the withdrawal of the applica-_ 
tion but complained about the claimed _ 
exemptions. This complaint is being 
investigated. 


{ 
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Information Commissioner v. The Minis- 
ter of Finance (Federal Court No. 
T-2103-89) Filed October 13, 1989 


By a request dated March 10, 1989, the 
Department of Finance was asked for 
records concerning the levels of interest 
rates, the deficit and the national debt in 
1989 and beyond that were in the 
Government’s possession before the 
November 1988 election. The Depart- 
ment asked for a 90 day extension of 
time to reply, citing the large number of 
records involved. This meant that the 
deadline for reply was extended to July 
13, 1989. On July 25, 1989, the requestor 
complained that he had no further 
answer to his request. The Department 
provided our investigator with records 
showing that on July 5, 1989, records 
identified as being relevant to the 
request had been forwarded by officials 
within the Department to the Access to 
Information Coordinator, together with 
suggested exemptions. 


‘On August 17, 1989, we advised the 
Minister that we considered the delay 
complaint to be well-founded. We 
‘recommended that the records be 
released forthwith subject to any applic- 
able exemptions, and asked that we be 
told what action was taken or was 
proposed to be taken by August 31. By 
September 20, 1989, we had not re- 
Ceived a reply and an Assistant Com- 
missioner telephoned the Minister's 
office to ask why. He was assured that 
an additional seven days would enable 
the Minister to review and release the 
records. 


On October 6, 1989, the records were 
still not released. We wrote the com- 
plainant offering to apply to the Court 
for a judicial review. The complain- 
ant consented and decided that he 


would himself appear as a party to the 
application. It was filed on October 13, 
1989. On October 19, 1989, the Minister 
informed the requestor that he was 
refusing to disclose 530 pages of 
records that had been “amalgamated”, 
but that other records would be avail- 
able no later than October 26. The addi- 
tional records were released on that 
date and with the consent of all parties 
the application for review was 
withdrawn. 


Currently we are investigating the 
requestor’s complaint about the exemp- 
tions applied to the 530 pages of 
records. 


Information Commissioner v. The Minis- 
ter of State (Privatization and Regula- 
tory Affairs) (Federal Court No. T-2036- 
89) Filed October 5, 1989 


In January 1987 the requestor asked the 
Office of Privatization and Regulatory 
Affairs (OPRA) for records about the 
possible privatization of Petro-Canada 
dated or considered subsequent to 
September 4, 1984. OPRA released cer- 
tain records and claimed exclusion and 
exemptions for the rest. The requestor 
complained to the Information Commis- 
sioner in May 1987. We had prolonged 
discussions with OPRA, and as a result 
certain additional records were released. 
While we concluded that some other 
records were properly excluded or 
validly exempted, a number of others 
were, in the Commissioner’s opinion, 
not validly withheld. 
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OPRA invited each of three third parties 
to submit representations. All objected 
to the release of further records by rea- 
son of 20(1)(b) and (c) of the Act which 
refers to the mandatory exemption of 
confidential business information sup- 
plied to the Government by a third party 
and to information, the disclosure of 
whitch could reasonably be expected to 
result in material financial gain or loss to 
a third party or prejudice its competitive 
position. 


We did not agree that one of the records 
had been obtained in confidence from a 
province or its institution, and did not 
accept the exemption claimed under 
13(1)(c) of the Act. We said that exemp- 
tions could be applied to portions of one 
record but that the whole of the record 
was not exempt. In others we said some 
of the information was not confidential 
since it was publicly known or readily 
obtainable from corporate annual 
reports, and that there was no or insuffi- 
cient showing of the expectation of 
financial loss or prejudice to competitive 
position. We also said that one record 
was unsolicited and so carried with it no 
obligation of confidentiality. 


Still, the Minister refused to release any 
further information. With the consent of 
the complainant we applied for judicial 
review. 


Although the issues will vary in detail 
with each record, the basic issue is 
whether the record contains confidential 
business information and, if so, could its 
disclosure be reasonably expected to 
result in material financial gain or loss 
or prejudice to competitive position. The 
question for one record is whether it 
was obtained in confidence from a prov- 
ince, and for another whether it was 
solicited by the Government. The case 
is pending before the Court. 
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Information Commissioner v. Minister of | 
Employment and Immigration (Federal 
Court No. T-2295-89) Filed October 27, 
1989 


A July 10, 1986, access request asked 
for all the information in the Department | 
of Employment and Immigration files 

concerning six persons, who, the | 
requestor stated, entered Canada as | 
immigrants in the post war period and | 
“were in some way associated with | 
alleged war crimes”. Similar requests | 
were sent to eight other government | 
institutions. On September 9, 1986, the — 
requestor complained about the delay in 
responding to the access requests. | 


In December 1986 the Department dis- | 
closed some records, stating that they _ 
were all that were accessible at the time, | 
and that a number of the documents on | 
two of the individuals concerned re- | 
quired consultations with other govern- — 
ment institutions. The requestor com- 
plained to us on December 23, 1986. 


Protracted negotiations resulted in the 
disclosure of additional records on four 
separate occasions. Records concern- 
ing two persons were claimed by the 
Government in February 1987 to be 
exempt as personal information. Exemp- 
tions were also claimed under subsec- _ 
tion 15(1) on the basis that disclosure of 
the information contained in the records 
could be reasonably expected to be 
injurious to the detection, prevention or 
suppression of subversive or hostile 
activities. 


We recommended to the Minister that 
the exemption claimed under subsec- 
tion 15(1) should be withdrawn. The 
Minister agreed. We found an exemption 
based on solicitor-client privilege to be 
established, but for the remainder of the 
records we recommended release, sub- 
ject to deletion of material properly 
exemptable as personal information. 
The Minister maintained the position 
that the unreleased records were 
exempt as containing personal informa- 
tion and that they could not be severed. 


After further investigation we concluded 
that although the records did contain 
some personal information other por- 
tions of them did not. Therefore they 
ought to be released after the record 
had been severed. We so informed the 
requestor on September 12, 1989, and 
with the requestor’s consent we filed for 
judicial review. 


The issue is the extent, if any, to which 
‘the records can be severed so that any 
portions not containing personal infor- 
‘mation can be released. The case is 
pending before the Court. 


Information Commissioner v. The 
National Capital Commission et al 
(Federal Court No. T-2737-89) Filed 
November 29, 1989 

4 
‘In March 1988 the applicant asked the 
National Capital Commission for 
‘records showing the classification level 
under the former standard for the 
Engineering and Scientific Support 
Group (EG) which expired in December 
1987 and the point rating under the new 
EG classification standard. 


‘| 

| 
| 

] 


Identical requests sent to 15 other 
government institutions resulted in 
release of the information requested. 
However, the National Capital Commis- 
sion, while supplying a listing of the EG 
positions and their classification level 
under the formal classification standard, 
denied access to rating by factor under 
the new classification. The NCC relied 
on paragraph 21(1)(d) of the Act to 
deny access. This relates to plans 
concerning the management of person- 
nel that have not yet been put into 
operation. 


In August 1988 the requestor com- 
plained to the Information Commis- 
sioner about NCC’s refusal to provide 
the point rating. After discussions with 
the requestor, an Assistant Commis- 
sioner informed the National Capital 
Commission that he considered the 
claimed exemption to be invalid. The 
NCC chairman replied that since no EG 
position had been converted or affected 
in any way, the exemption claimed was 
appropriate and valid until the reclassifi- 
cation plan was put into effect at NCC. 
With the consent of the complainant we 
applied for judicial review. 


The issue here is whether a new 
standard for classification approved by 
Treasury Board but not fully imple- 
mented, yet exerting influence and 
having an effect, can be said to be “not 
yet in operation”. The case is pending 
before the Court. 
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The Information Commissioner v. The 
Solicitor General of Canada (Federal 
Court No. T-2766-89) Filed December 5, 
1989 


In June 1987 the requestor asked 
Correctional Service of Canada to pro- 
vide copies of all complaints, griev- 
ances, reports and legal opinions relat- 
ing to mail and its delivery at Warkworth 
Institution, and the Visit and Correspon- 
dence Department since January 1986. 
By a second request in July 1987 he 
sought the same material, this time 
relating to the Food Service Department. 
The institution refused to disclose the 
records on the ground that it was per- 
sonal information and totally exempt 
under subsection 19(1) of the Act. In 
August 1987 the requestor complained 
to the Information Commissioner. 


Investigation showed that the first 
request had produced preliminary seve- 
rance of the record and the exemption 
of such specific identifiers as names and 
registration numbers. We agreed with 
these deletions, but could not support a 
subsequent decision to exempt the 
complete remainder of the records. As 
no similar severance was done for the 
second request, again we believed that 
the total exemption of the records was 
invalid. 


The investigation also showed that the 
institution had confined itself to records 
relating to inmate grievances and com- 
plaints resolved within the institution. 
Grievances originating from sources 
other than inmates, or any grievance 
finalized at national or regional levels, 
had not been considered. We reported 
the results of our investigation to the 
Solicitor General, recommending that 
both access requests be re-examined, 


that the additional relevant records be 
assembled, and that the records be dis- 
closed subject to the provisions of the 
Act. The institution then released some 
records with certain portions exempted, 
withholding other records entirely. The 
requestor complained to us that the 
exemptions invoked under section 19(1) 
were not proper. 


We again conveyed our view to the 
Solicitor General that severance of the 
remaining records had not been prop- 
erly carried out, referring by way of 
example to the types of records with- 
held completely. The Solicitor General 
replied that no further records would be 
released. We reported to the com- 
plainant and with his consent filed an 
application for judicial review. 


At issue is whether the records withheld, 
or partially withheld, contain personal 
information. This will entail considera- 
tion of whether the names of employees 
are personal information, dates can be 
withheld, complaints and grievances of 
kitchen workers are personal informa- 
tion, and the exemption applies to 
inmate complaints and grievances that 
arise from specific circumstances. The 
case is pending before the Court. 
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Information Commissioner v. Minister of 
Employment and Immigration (Federal 
Court No. T-2844-89) Filed December 8, 
1989 


On September 1, 1987, the requestor 
asked the Department of Employment 
and Immigration for “country back- 
ground information used by immigration 
officers in accordance with the policies 
established for humanitarian and com- 
passionate review of cases rejected 
under the Refugee Claims Backlog 
Regulations”. In a reply dated June 30, 
1988, the Department provided profiles 
for certain countries, but only parts of 
the profiles for 11 others. The Govern- 
ment claimed an exemption under sub- 
section 15(1) for the remainder on the 
basis that release could reasonably be 
expected to be injurious to international 
affairs. 


In July 1988 the requestor asked us to 
review the records to determine whether 
the portions of the records deleted were 
exemptable. We were given access to 
the record of the consultations carried 
on by the Department with the Refugee 
Status Advisory Committee and the 
Department of External Affairs. We also 
obtained and reviewed two documents 
that constituted the main sources of 
information provided to immigration 
officers. 


We concluded that the claimed exemp- 
tions were not supportable since, in our 
opinion, disclosure could not reason- 
ably be expected to be injurious to 
international affairs. Further, we did not 
believe that the information was de- 
scribed in, or was akin to, the classes of 
information specified in the paragraphs 


following the injury test in the subsec- 
tion. On August 4, 1989, we informed 
the Minister of our findings, 
recommending release of the records 
and suggesting that the release could be 
accompanied by explanatory notes so 
that there would be even less likelihood 
of danger to international affairs. We 
asked that the records be released on or 
before August 28, and that during the 
intervening period we be notified of any 
action taken to implement our 
recommendation. 


No response had been received by 
October 20, 1989.On that date we re- 
ported the results of our investigation to 
the requestor. With her consent we 
applied to the Federal Court for judicial 
review of the case. 


On November 21, 1989, the Minister, by 
letter to us, refused to disclose the 
records, stating that release of the 
information could reasonably be ex- 
pected to be injurious to the conduct of 
international affairs. The Minister further 
contended that the information in ques- 
tion did not have to fit within any of the 
enumerated paragraphs of subsection 
15(1) in order for the exemption to be 
valid. 


There were two issues in this case. First: 
would the particular information, if dis- 
closed, meet the harms test provided for 
by the subsection? Second: must it be of 
a kind described in, or analogous to, 
one of the kinds of information de- 
scribed in the paragraphs to that sub- 
section? The Department has agreed to 
release the disputed records, and the 
case will be withdrawn. 
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The Information Commissioner v. The There are two issues in this case. The 


Department of Fisheries and Oceans first is whether solicitor/client privilege 
(Federal Court No. T-674-90) Filed applies only if the dominant purpose for 
March 14, 1990 which the report was prepared is litiga- 
tion involving the Department of Fishe- 
In February 1988, the requestor asked ries and Oceans. The second issue is 
the Department of Fisheries and Oceans whether the dominant purpose for 
to provide certain information concern- which the report was prepared is litiga- 
' ing development of a particular data- tion involving the Department. The case 
base system. One of the records identi- is pending before the Court. 


fied as relevant to that request was a 
consultant's report which had been pre- 
pared for the Department in October, 
1987. The institution refused to disclose 
the report on the ground that it was sub- 
ject to solicitor/client privilege as de- 
scribed in section 23 of the Act. 


During our investigation, we reviewed 
the report carefully and after interview- 
ing departmental officials and examin- 
ing the circumstances surrounding the 
commissioning of the report, we were 
not satisfied that the dominant purpose 
for the preparation of the report was liti- 
gation involving the Department. No 
other grounds under the Act were 
advanced by the Department in support 
of the exemption of the report. 


We reported the results of our investiga- 
tion to the Minister of Fisheries and 
Oceans recommending that the report 
be disclosed. The Minister did not res- 
pond to the recommendation but we 
were advised by officials that there was 
no proposal to disclose the report. We 
then reported to the complainant and 
with his consent filed an application for 
judicial review. 
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ACCESSIBILITY 


Knowing how the Access to Information 
Act works and the rights it provides is as 
important as having the rights in the first 
place. It is in this spirit that we answer 
requests for information about the Act 
-and the operations of our office. We dis- 
tribute publications which promote 
greater understanding of freedom of 
information principles and procedures, 
as do our answers to the many public 
inquiries we receive on our local and 

toll-free, long-distance lines, and from 
those people who visit our office and 
_use our library. 


Appearances 


As in other years, we accepted as many 
invitations as possible to address a wide 
variety of interested groups. This was 
achieved by having the Information 
Commissioner, one of the Assistant 
Commissioners, the Director General of 
Operations and the General Counsel 
address a variety of professional, aca- 
demic and general interest audiences. 


The Commissioner, as in past years, 
conducted regular workshops as part of 
the career assignment program (CAP) 
at the Government’s Centre for Execu- 
tive Development in Touraine, Québec, 
where she also participated in more 
than a dozen seminars for high-level 
managers. 


Other appearances included the Com- 
missioner’s presentation to a group of 
Southam news editors arranged by the 
chain’s Ottawa member-paper, The 
Ottawa Citizen; an address to a group of 
parliamentarians and their aides as part 
of a seminar organized by the Library of 
Parliament which included a senior 
departmental access to information 
coordinator, and representatives from 
both the media and the Library of 
Parliament. Her schedule included 
appearances in the Ottawa area at the 
international American Society of 
Access Professionals (ASAP) Con- 
ference and her address to the Cana- 
dian Access and Privacy Association 
(CAPA).,Assistant Commissioner Bruce 
Mann also spoke at these last two 
functions. 


The Commissioner was invited to speak 
to international professional gatherings 
in France, Barbados and the United 
States. Both the Commissioner and 
General Counsel Paul Tetro attended 
the International Bar Association Con- 
ference in Strasbourg, France. The 
Commissioner chaired a half-day meet- 
ing on the role of the ombudsman, 
addressing particularly the question of 
the systemic approach versus the single 
complaint approach. Mr. Tetro explained 
the Access to Information Act at the 
section on “Defamation and Media 
Law.” He also visited the Canadian 
Armed Forces Base at Lahr, West Ger- 
many, to explain the Act to personnel 
there. 
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In Barbados, the Commissioner partici- 
pated in a symposium on the role of the 
Ombudsman. This was convened by the 
Institute of Social and Economic 
Research, University of the West Indies. 
An ASAP conference and the Interna- 
tional Computers and Communications 
(ICC) forum took the Commissioner to 
Washington, D.C., on two separate 
occasions. 


The Commissioner lectured to students, 
faculty members, and other interested 
parties at the universities of New 
Brunswick, Fredericton, Western 
Ontario, London, McGill, Montreal, 
Queen's, Kingston and Carleton in 
Ottawa. 


The Commissioner spoke on three 
occasions in Toronto, twice at con- 
ferences organized by Riley Information 
Services. In February she spoke on the 
topic “Why FOI?” and in September, 
1989, she gave the opening address to a 
seminar on third party implications 
under access to information legislation. 
Assistant Commissioner Mann 
addressed the same seminar on the 
topic “Trade Secrets and Super- 
Confidentiality.” Finally, the Commis- 
sioner was the keynote speaker at the 
University Ombudsmen’s National 
Conference on June 17, 1989, at the 
University of Toronto. 
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The three remaining addresses by the 
Commissioner were made to media 
members, and federal and provincial 
colleagues. The Commissioner made 
presentations to the Edmonton branch 
of the Centre for Investigative 
Journalism, the Access to Information 
and Privacy Directorate of the Depart- 
ment of Veterans’ Affairs in Charlotte- 
town, P.E.I., and to fellow ombudsmen 
at the Canadian Ombudsman Confer- 
ence in Quebec. 


Assistant Commissioner Mann attended 
corporate information seminars pro- 
moted by the “Info-Plus” organization in 
Toronto. He gave two other presenta- 
tions to a group of public administration 
students at the University of Western 
Ontario, London, and to the IPAC 
group, Institute for Public Administra- 
tion in Canada in Ottawa. 


Director General of Operations, Celyne 
Riopel, represented the office on four 
separate occasions. The Director 
General attended the annual meeting of 
staff relations officers from across 
Canada at Grey Rocks, Québec, and 
spoke at a one-day conference in 
Ottawa which examined the ramifica- 
tions of the new Ontario access legisla- 
tion. Representatives from the private 
sector attended the conference along 
with government officials from provin- 
cial and municipal levels and a contin- 
gent from the U.S. 


The Director General also gave two 
presentations in Toronto, to the 
Canadian Institute of Surveying and 
Mapping and to the Ontario College and 
University Library Association. 


The General Counsel conducted a 
Public Service Commission workshop in 


_ Ottawa to deal with disclosure of 
assessment materials requested by 
potential public service candidates. 


There is now a large number of individ- 


uals who are both knowledgeable in the 
field of access to information and 
experienced in the exercise of rights 
under the Act. The questions asked by 
Our audiences bear witness to that. 


_ Inquiries 


Our enquiry statistics include letters, 
telephone calls and personal meetings 
we have with individuals at our office. 
This year we received more than 1,100 
inquiries, most of which were via the 
telephone. Approximately 85 per cent 
were in English; 15 per cent in French. 


Distribution of our publications is not 
included in the above. Publication 
requests come from individuals, legal 
agencies, government institutions, 
libraries, institutions of higher learning, 
commissioners and ombudsmen both in 
Canada and other countries. This year 
we distributed 461 information kits, 
including brochures, copies of 
speeches, and our annual reports. All of 
our publications are available free of 
charge. 


We were able to answer approximately 
75 per cent of the inquiries. Some 21 per 
cent of all inquiries were referred else- 
where to ensure responses from the 
most qualified sources. The number of 
referred calls rises enormously when it 
includes those subject to the preliminary 
screening by our receptionists. (We 
share receptionist and toll-free services 
with the Office of the Privacy Commis- 
sioner.) The name “Information” Com- 
missioner attracts many inquiries that 
have nothing to do with our mandate 
and the receptionists try to refer them to 
more appropriate agencies. Most such 
calls are referred to Reference Canada 
(6,642 for 1989-90), the federal govern- 
ment’s bilingual telephone referral and 
basic information service, toll-free 
throughout Canada. For local numbers 
of Reference Canada offices and affilia- 
ted inquiry centres, consult the 
Government of Canada section of the 
blue pages in telephone directories. To 
assist the public, the main numbers 
follow: 
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ALBERTA 
Reference Canada 
1-800-232-9481 


Edmonton - 495-4161 
(Telecommunications Device for the 
Deaf) 


BRITISH COLUMBIA 
Reference Canada 
1-800-663-1381 


Vancouver - 666-2560 
(Telecommunications Device for the 
Deaf) 


MANITOBA 
Citizens’ Inquiry Service 
1-800-282-8060 


Winnipeg - 945-4796 
(Telecommunications Device for the 
Deaf) 


NEW BRUNSWICK 
New Brunswick Inquiries 
1-800-442-4400 


NEWWFOUNDLAND 
Reference Canada - 1-800-563-2432 


St. John’s - 772-6226 
(Telecommunications Device for the 
Deaf) 


NORTHWEST TERRITORIES 
495-2021 - 

Reference Canada (Alberta) 

collect calls accepted from N.W.T. area 
code 403 only. 


1-800-267-0340 - 


Reference Canada (Ottawa) serving 
area code 819. 
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NOVA SCOTIA 
Reference Canada 
1-426-8092 


Halifax - 426-6696 
(Telecommunications Device for the 
Deaf) 


ONTARIO 
Reference Canada 


Area Code 613 and the Outaouais 
(Québec): 1-800-267-0340 


Ottawa - 952-0845 
(Telecommunications Device for the 
Deaf) 


Area codes 807 & 705: 1-800-461-1664 


North Bay - 476-7788 (Telecommunica- 
tions Device for the Deaf) 


Area codes 416 & 519: 1-800-387-0700 


Toronto - 973-8099 (Telecommunica- 
tions Device for the Deaf) 


PRINCE EDWARD ISLAND 
Island Inquiries 
1-368-5050 


QUEBEC 
Communication-Québec 


Consult blue pages under 
“Communication-Québec” 


1-800-361-9596 
(Telecommunications Device for the 
Deaf) 


SASKATCHEWAN 
Government Inquiry Centre 
1-800-667-7160 


Regina - 780-7565 
(Telecommunications Device for the 
Deaf) 


YUKON 
_ Yukon Inquiry Centre 
- 1-800-661-0408 


_ We do not intend to discourage inquiries 


regarding the Access to Information Act 
and would invite people to contact us 
and ask to speak to an investigator for 
help. 


We can be reached toll-free long- 
distance telephone service at 
1-800-267-0441. 


We also accept and dispatch FAX cor- 
respondence form (613) 995-1501. Our 
address for letters is as follows: 


Office of the Information 
Commissioner of Canada 

Suite 300, Place de Ville, Tower “B” 
112 Kent Street 

Ottawa, Ontario 

K1A 1H3 
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CORPORATE MANAGEMENT 


Corporate Management provides both The Offices’ total resources for the 

the Information and Privacy Commis- 1989-90 fiscal year were $5,856,000 and 

sioners with financial, personnel, admin- 75 person-years, an increase of 

istrative, informatics and library services. | $765,000 and six person-years over 
1988-89. Personnel costs of $4,481,351 


Finance and professional and special services 

expenditures of $715,783 accounted for 
A new computerized budget control more than 90 per cent of expenditures. 
system was introduced to improve the The remaining $560,135 covered all 
control and reporting of financial com- other expenses. 


mitments and expenditures. 


The following are the Offices’ expenditures 
for the period April 1, 1989 to March 31, 1990* 


Corporate 
Information Privacy Management Total 

Salaries 1,584,774 1,795,493 505,521 3,885,788 
Employee Benefit 

Plan Contribu- 

tions 243,000 274,000 79,000 596,000 
Transportation and 

Communication 37,415 84,982 130,684 253,081 
Information 24,510 36,699 2,424 63,633 
Professional and 

Special Services 571,499 68,916 51,565 691,980 
Rentals — 2,381 9,926 12,307 
Purchased Repair 

and Maintenance 2,178 13,977 4,256 20,411 
Utilities, Materials 

and Supplies 15,970 14,698 38,448 69,116 
Acquisition of 

Machinery and 

Equipment 31,560 38,931 62,029 132,520 
Other Payments 1,412 3,021 2,626 7,559 

TOTAL $2,512,318 2,333,598 886,479 5,732,395 


*Expenditure figures do not incorporate final year-end adjustments reflected in the Office’s 1989-90 
Public Accounts. 
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Personnel 


With a net increase of six person-years 


_ in 1989-90, the first time appointment of 
an Assistant Privacy Commissioner and 


the end of term for an Assistant 
Information Commissioner, the person- 


nel program was active this year again. 


_ Thirty-eight staffing actions, including 

_ the appointment of one senior mana- 

~ gement position, were processed and a 

_ review of all Program Management posi- 


tions was conducted to apply the new 


classification standards. The offices also 
_ underwent a staffing audit by the Public 


Service Commission. 
Administration 


Additional office space was obtained to 
accommodate the growth of the organi- 
zation as well as anticipated needs. 


Informatics 


A local area network was implemented 
in the Privacy Commissioner’s office to 
facilitate expansion of report and text 
production. Preliminary work has also 
been undertaken to address major 
changes to the dated case management 
system. A requirement study of the 
Information Commissioner’s case 
management system was undertaken. 


The office has also started a new infor- 
matics management infrastructure to 
meet the growing needs of the 
organization. 


Library 


The library supports the programs of 
both the Information and Privacy Com- 
missioners. It is open to the public. 


Among the services offered are the pro- 
vision of interlibrary loans, manual and 
automated reference and research, and 
the maintenance of newspaper clipping 
files. The library acquires and retains 
national and international material on all 
aspects of freedom of information, the 
right to privacy, data protection and the 
ombudsman function. Comprehensive 
collections of annual reports on the 
administration of the Acts, and 
ombudsman annual reports are also 
kept. 


Automation of library functions is 
ongoing. Cataloguing of our library col- 
lection, enables us to provide efficient, 
quick production of subject bibliogra- 
phies, lists of periodicals received, and 
circulation statistics. 
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ORGANIZATION CHART 
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